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This section of the FEDERAL REGISTER
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applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 1
RIN 3150-AH79

Statement of Organization and General
Information

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is revising its
regulations to reflect the renaming of the
Office of the Chief Information Officer
as the Office of Information Services,
the establishment of the Office of
Nuclear Security and Incident
Response, the transfer of the
responsibility for the allegations
program from the Office of Nuclear
Reactor Regulation to the Office of
Enforcement, and other minor changes.
These amendments are necessary to
inform the public of administrative
changes within the NRC.

EFFECTIVE DATE: November 16, 2005.

FOR FURTHER INFORMATION CONTACT:
Alzonia Shepard, Senior Regulations
Specialist, Rules and Directives Branch,
Division of Administrative Services,
Office of Administration, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, Telephone (301) 415—
6864, e-mail aws1@nrc.gov.

SUPPLEMENTARY INFORMATION: On
January 6, 2005, the NRC announced a
realignment of functions of the Office of
the Executive Director for Operations. In
the realignment, the NRC renamed the
Office of the Chief Information Officer
as the Office of Information Services. On
April 7, 2002, the Commission
established the Office of Nuclear
Security and Incident Response (NSIR).
These amendments include a
description of the duties of NSIR. These
amendments also reflect the transfer of

the allegations program from the Office
of Nuclear Reactor Regulation to the
Office of Enforcement, the replacement
of the reference to the Small Business
Regulatory Enforcement Act with the
Congressional Review Act, corrections
to the addresses for Regions II and III,
as well as other minor changes.
Because these amendments constitute
minor administrative changes to the
regulations concerning agency
organization, the notice and comment
provisions of the Administrative
Procedure Act do not apply under 5
U.S.C. 553(b)(A). The amendments are
effective upon publication in the
Federal Register. Good cause exists
under 5 U.S.C 553(d) to dispense with
the usual 30-day delay in the effective
date of the final rule, because the
amendments are of a minor and
administrative nature dealing with
changes to certain CFR sections, which
do not require action by any person or
entity regulated by the NRC. Further,
the final rule does not change the
substantive responsibilities of any
person or entity regulated by the NRC.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
in categorical exclusion 10 CFR
51.22(c)(2). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this final rule.

Paperwork Reduction Act Statement

This final rule does not contain
information collection requirements and
therefore, is not subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects in 10 CFR Part 1

Organization and functions
(Government Agencies).

m For the reasons set forth in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR Chapter 1.

CHAPTER 1 [NOMENCLATURE CHANGE]

m 1. In 10 CFR Chapter 1, revise all
references to the phrase “Office of the
Chief Information Officer” to read
“Office of Information Services.”

PART 1—STATEMENT OF
ORGANIZATION AND GENERAL
INFORMATION

m 2. The authority citation for Part 1
continues to read as follows:

Authority: Secs. 23, 161, 68 Stat. 925, 948,
as amended (42 U.S.C. 2033, 2201); sec. 29,
Pub. L. 85-256, 71 Stat. 579, Pub. L. 95-209,
91 Stat. 1483 (42 U.S.C. 2039); sec. 191, Pub.
L. 87-615, 76 Stat. 409 (42 U.S.C. 2241);
Secs. 201, 203, 204, 205, 209, 88 Stat. 1242,
1244, 1245, 1246, 1248, as amended (42
U.S.C. 5841, 5843, 5844, 5845, 5849); 5
U.S.C. 552, 553; Reorganization Plan No. 1 of
1980, 45 FR 40561, June 16, 1980.

m 3.In § 1.3, paragraph (c) is revised to
read as follows:

§1.3 Sources of additional information.

(c) Information regarding the
availability of NRC records under the
Freedom of Information Act and Privacy
Act of 1974 may be obtained from the
Information and Records Services
Division, Office of Information Services.
NRC'’s regulations are published in the
Federal Register and codified in Title
10, Chapter 1, of the Code of Federal
Regulations. They may be viewed
electronically at the NRC Web site,
http://www.nrc.gov/reading-rm/doc-
collections/cfr/. Final opinions made in
the adjudication of cases are published
in “Nuclear Regulatory Commission
Issuances,” and are available on a
subscription basis from the National
Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
m 4.In § 1.5, paragraphs (b)(2) and (b)(3)
are revised to read as follows:

§1.5 Location of principal offices and
regional offices.

(b) * x %

(2) Region II, USNRG, Sam Nunn
Atlanta Federal Center, 61 Forsyth
Street, SW., Suite 23 T85, Atlanta, GA
30303-8931.

(3) Region III, USNRC, 2443
Warrenville Road, Suite 210, Lisle, IL
60532—-4351.

* * * * *

m 5. In § 1.32, paragraph (b) is revised to
read as follows:

§1.32 Office of the Executive Director for
Operations.
* * * * *

(b) The EDO supervises and
coordinates policy development and
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operational activities in the following
line offices; the Office of Nuclear
Reactor Regulation, the Office of
Nuclear Material Safety and Safeguards,
the Office of Nuclear Regulatory
Research, the Office of Nuclear Security
and Incident Response, and the NRC
Regional Offices; and the following staff
offices: The Office of Enforcement, the
Office of Administration, the Office of
Information Services, the Office of
Investigations, the Office of Small
Business and Civil Rights, the Office of
Human Resources, the Office of State
and Tribal Programs, and other
organizational units as shall be assigned
by the Commission. The EDO is also
responsible for implementing the
Commission’s policy directives
pertaining to these offices.

m 6. Section 1.33 isrevised to read as
follows:

§1.33 Office of Enforcement.

The Office of Enforcement—

(a) Develops policies and programs for
enforcement of NRC requirements;

(b) Manages major enforcement
action;

(c) Assesses the effectiveness and
uniformity of Regional enforcement
actions; and

(d) Manages the NRC allegation
program.

m 7.In § 1.34, paragraph (d) is revised to
read as follows:

§1.34 Office of Administration.
* * * * *

(d) Develops and implements policies
and procedures for the review and
publication of NRC rulemakings, and
ensures compliance with the Regulatory
Flexibility Act and the Congressional
Review Act, manages the NRC
Management Directives Program, and
provides translation services.

m 8. Section 1.35 is revised to read as
follows:

§1.35 Office of Information Services.
The Office of Information Services—
(a) Plans, directs, and oversees the

NRC'’s information resources, including

technology infrastructure and delivery

of information management services, to
meet the mission and goals of the
agency;

(b) Provides principal advice to the
Chairman to ensure that information
technology (IT) is acquired and
information resources across the agency
are managed in a manner consistent
with Federal information resources
management (IRM) laws and
regulations;

(c) Assists senior management in
recognizing where information

technology can add value while
improving NRC operations and service
delivery;

(d) Directs the implementation of a
sound and integrated IT architecture to
achieve NRC’s strategic and IRM goals;

(e) Monitors and evaluates the
performance of information technology
and information management programs
based on applicable performance
measures and assesses the adequacy of
IRM skills of the agency;

(f) Provides guidance and oversight
for the selection, control and evaluation
of information technology investments;
and

(g) Provides oversight and quality
assurance for the design and operation
of the Licensing Support Network (LSN)
services and for the completeness and
integrity of the LSN database, ensures
that the LSN meets the requirements of
10 CFR part 2, subpart J, concerning the
use of the LSN in the Commission’s
high-level waste licensing proceedings,
and provides technical oversight of DOE
in the design, development, and
operation of the LSN.

m 9.In § 1.41, the section heading and
the introductory text are revised to read
as follows:

§1.41 Office of State and Tribal Programs.

The Office of State and Tribal
Programs—
* * * * *

m 10. Section 1.43 is revised to read as
follows:

§1.43 Office of Nuclear Reactor
Regulation.

The Office of Nuclear Reactor
Regulation—

(a) Develops, promulgates and
implements regulations and develops
and implements policies, programs, and
procedures for all aspects of licensing,
inspection, and safeguarding of—

(1) Manufacturing, production, and
utilization facilities, except for those
concerning fuel reprocessing plants and
isotopic enrichment plants;

(2) Receipt, possession, and
ownership of source, byproduct, and
special nuclear material used or
produced at facilities licensed under 10
CFR part 50;

(3) Operators of such facilities;

(4) Emergency preparedness at such
facilities; and

(5) Contractors and suppliers of such
facilities.

(b) Identifies and takes action
regarding conditions and licensee
performance that may adversely affect
public health and safety, the
environment, or the safeguarding of
nuclear reactor facilities;

(c) Assesses and recommends or takes
action regarding incidents or accidents;

(d) Provides special assistance as
required in matters involving reactor
facilities exempt from licensing;

(e) Provides guidance and
implementation direction to Regional
Offices on reactor licensing, inspection,
and safeguards programs assigned to the
Region, and appraises Regional program
performance in terms of effectiveness
and uniformity;

(f) Performs other functions required
for implementation of the reactor
licensing, inspection, and safeguard
programs; and

(g) Performs review and evaluation
related to regulated facilities insurance,
indemnity, and antitrust matters.

m 11. Section 1.46 is added to read as
follows:

§1.46 Office of Nuclear Security and
Incident Response.

The Office of Nuclear Security and
Incident Response—

(a) Develops overall agency policy
and provides management direction for
evaluation and assessment of technical
issues involving security at nuclear
facilities, and is the agency safeguards
and security interface with the
Department of Homeland Security
(DHS), the Department of Energy (DOE),
other agencies; and the international
activities related to the security of
radioactive material and nuclear
facilities;

(b) Develops, in participation with
domestic and international agencies,
foreign policy guidance and provides
international assistance in nuclear
security and safeguards;

(c) Develops emergency preparedness
policies, regulations, programs, and
guidelines for both currently licensed
nuclear reactors and potential new
nuclear reactors;

(d) Provides technical expertise
regarding emergency preparedness
issues and interpretations; and

(e) Develops and directs the NRC
program for response to incidents, and
is the agency emergency preparedness
and incident response interface with the
DHS, the Federal Emergency
Management Agency (FEMA) and other
Federal agencies.

Dated at Rockville, Maryland, this 7th day
of November, 2005.

For the Nuclear Regulatory Commission.
Luis A. Reyes,

Executive Director for Operations.
[FR Doc. 05-22672 Filed 11-15-05; 8:45 am)]
BILLING CODE 7590-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21714; Directorate
Identifier 2005-NM-065-AD; Amendment
39-14374; AD 2005-23-16]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-600, —700, —700C, —800, and
—-900 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Boeing Model 737-600, —700, —700C,
—800, and —900 series airplanes. This
AD requires modification of certain wire
bundles located above the center fuel
tank. This AD results from fuel system
reviews conducted by the manufacturer.
We are issuing this AD to prevent
chafed wire bundles near the center fuel
tank, which could cause electrical
arcing through the tank wall and
ignition of fuel vapor in the fuel tank,
and result in a fuel tank explosion.
DATES: This AD becomes effective
December 21, 2005.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of December 21, 2005.

ADDRESSES: You may examine the AD
docket on the Internet at hitp://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., Nassif Building, room PL—401,
Washington, DC.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT:
Binh Tran, Aerospace Engineer, Systems
and Equipment Branch, ANM-130S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6485; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on

the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain Boeing Model 737-600,
—700, —=700C, —800, and —900 series
airplanes. That NPRM was published in
the Federal Register on July 5, 2005 (70
FR 38636). That NPRM proposed to
require modification of certain wire
bundles located above the center fuel
tank.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Request for Clarification of Correct
Type of Material for Lacing Tape

One commenter states that the service
bulletin referenced in the NPRM
identifies an incorrect type of material
for the lacing tape used to tie the subject
wire bundles. The commenter reiterates
the information in the service bulletin
and notes that the material identified
therein does not exist. The commenter
asks for clarification of the correct type
of material for the lacing tape.

We agree with the commenter that
clarification is necessary. This AD now
identifies the correct type of material for
the lacing tape for which an incorrect
material was specified in the service
bulletin. Lacing tape part number (P/N)
BMS 13-54, having Type I, Class 2,
Finish C, Grade D, shown in sheet 3 of
Figures 5 and 6 of the Accomplishment
Instructions of the service bulletin, does
not exist; the correct material is BMS
13-54, having Type II, Class 1, Finish D/
C, Grade D, white or Type III, Class 1,
Finish C, Grade D, white, any size. The
manufacturer is aware of this
discrepancy, agrees with the change,
and has issued Boeing Information
Notice (IN) 737-28-1209 IN 01, dated
July 28, 2005, to inform operators of the
error. We have included this
information in paragraph (f) of this AD.

Request To Increase Work Hours

One commenter asks that the work
hours specified to accomplish the
modification be increased. The
commenter states that the referenced
service bulletin shows the work hours
necessary as 40, but the NPRM specifies
only 4 work hours.

We do not agree. The estimate of 40
work hours specified in the service
bulletin includes time for gaining access
and closing up. The cost analysis in AD

rulemaking actions, however, typically
does not include costs such as the time
required to gain access and close up,
time necessary for planning, or time
necessitated by other administrative
actions. Those incidental costs may vary
significantly among operators and are
almost impossible to calculate. We
recognize that, in doing the actions
required by an AD, operators may incur
incidental costs in addition to the direct
costs. However, the estimate of 4 work
hours, as proposed and as specified in
this AD, represents the time necessary
to perform only the actions actually
required by this AD. We have not
changed the AD in this regard.

Clarification of Alternative Method of
Compliance (AMOC) Paragraph

We have changed this AD to clarify
the appropriate procedure for notifying
the principal inspector before using any
approved AMOC on any airplane to
which the AMOC applies.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

There are about 1,636 airplanes of the
affected design in the worldwide fleet.
This AD affects about 650 airplanes of
U.S. registry. The modification takes
about 4 work hours per airplane, at an
average labor rate of $65 per work hour.
Required parts cost about $1,446 per
airplane. Based on these figures, the
estimated cost of the AD for U.S.
operators is $1,108,900, or $1,706 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
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is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “‘significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2005-23-16 Boeing: Amendment 39-14374.
Docket No. FAA-2005-21714;
Directorate Identifier 2005-NM-065—AD.

Effective Date

(a) This AD becomes effective December
21, 2005.

Affected ADs
(b) None.
Applicability

(c) This AD applies to Boeing Model 737—
600, —700, —700C, —800, and —900 series

airplanes; certificated in any category; as
identified in Boeing Service Bulletin 737-28—
1209, dated February 17, 2005.

Unsafe Condition

(d) This AD was prompted by the results
of fuel system reviews conducted by the
manufacturer. We are issuing this AD to
prevent chafed wire bundles near the center
fuel tank, which could cause electrical arcing
through the tank wall and ignition of fuel
vapor in the fuel tank, and result in a fuel
tank explosion.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification

(f) Within 60 months after the effective
date of this AD: Modify the wire bundles
located below the passenger compartment,
above the center fuel tank, aft of station
(STA) 540 through STA 601 inclusive, at
right buttock line and left buttock line 24.82
in accordance with the Accomplishment
Instructions of Boeing Service Bulletin 737—
28-1209, dated February 17, 2005. Lacing
tape part number (P/N) BMS 13-54, having
Type I, Class 2, Finish C, Grade D, shown in
sheet 3 of Figures 5 and 6 of the
Accomplishment Instructions of the service
bulletin, does not exist; the correct material
is BMS 13-54, having Type II, Class 1, Finish
D/C, Grade D, white, or Type III, Class 1,
Finish C, Grade D, white, any size.

Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify
the appropriate principal inspector in the
FAA Flight Standards Certificate Holding
District Office.

Material Incorporated by Reference

(h) You must use Boeing Service Bulletin
737-28-1209, dated February 17, 2005, to
perform the actions that are required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference of this document
in accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for a copy of this
service information. You may review copies
at the Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street, SW., room PL—401, Nassif Building,
Washington, DC; on the Internet at http://
dms.dot.gov; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on
November 7, 2005.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-22593 Filed 11-15-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19539; Directorate
Identifier 2004—-NM—-06—-AD; Amendment 39—
14375; AD 2005-23-17]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Boeing Model 737 airplanes. This AD
requires, for certain airplanes, a one-
time detailed inspection for interference
between a clamp assembly and the
wires behind the P15 refuel panel, and
corrective actions if necessary. For
certain other airplanes, this AD requires
a one-time detailed inspection for
discrepancies of the wires behind the
P15 refuel panel; and corrective and
related investigative actions if
necessary. This AD is prompted by
evidence of chafed wiring behind the
P15 refuel panel and arcing to the back
of the P15 refuel panel and adjacent
wing structure. We are issuing this AD
to detect and correct chafing of the
wiring behind the P15 refuel panel,
which could lead to arcing and fire with
consequent airplane damage and injury
to refueling personnel.

DATES: This AD becomes effective
December 21, 2005.

The incorporation by reference of
certain publications listed in the AD is
approved by the Director of the Federal
Register as of December 21, 2005.
ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., Nassif Building, room PL-401,
Washington, DC.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT:
Sherry Vevea, Aerospace Engineer,
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Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6514; fax (425) 917—6590.

SUPPLEMENTARY INFORMATION:
Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain Boeing Model 737
airplanes. That NPRM was published in
the Federal Register on November 5,
2004 (69 FR 64515). That NPRM
proposed to require, for certain
airplanes, a one-time detailed
inspection for interference between a
clamp assembly and the wires behind
the P15 refuel panel, and corrective
actions if necessary. For certain other
airplanes, that NPRM proposed to
require a one-time detailed inspection
for discrepancies of the wires behind
the P15 refuel panel; and corrective and
related investigative actions if
necessary.

Explanation of Service Information
Revision

Since the issuance of the NPRM, the
manufacturer has revised the service
bulletins referenced in this AD. We have
reviewed Boeing Special Attention
Service Bulletins 737-28-1193 and
737-28-1200, both Revision 1, both
dated July 28, 2005. We have
determined that these revised service
bulletins will neither increase the
economic burden on any operator nor
increase the scope of the AD and should
be referenced as the appropriate sources
of service information for accomplishing
the requirements of the AD. Therefore,
in the AD, we have revised paragraph (f)
to specify the revised service bulletins,
inserted new paragraph (g) to give credit
for using the original issues of the
service bulletins (which were referenced
as the appropriate sources of service
information for accomplishing the
requirements of the AD) to accomplish
the required actions before the effective
date of the AD, and re-identified
existing paragraph (g) to (h).

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments that have
been submitted on the NPRM.

Request To Revise Inspection and
Corrective Action

One commenter requests that
paragraph (f)(2)(ii) of the NPRM be
changed in the AD to read “For Group
2 airplanes only as defined in Service
Bulletin 737-28-1200: Perform a one-
time detailed inspection for
discrepancies of the wires in wire
bundle W0024 to connector D04578P on
the back of the P15 refuel panel and do
any applicable corrective actions before
further flight.” The commenter states
this change will provide appropriate
operator guidance by tying the detailed
inspection of Group 2 airplanes to the
applicable service bulletin.

We partially agree. Paragraph (f)(2) of
the AD clearly states that all applicable
actions listed in paragraphs (f)(2)(i) and
()(2)(ii) of this AD must be done in
accordance with Boeing Special
Attention Service Bulletin 737-28—
1200, Revision 1, dated July 28, 2005.
However, for clarity, as paragraph
(H)(2)(i) of the NPRM refers to “Service
Bulletin 737-28-1200,” we have revised
paragraph (f)(2)(ii) of the AD to also
refer to ““Service Bulletin 737-28—
1200.”

Request for Credit for Visual Check

Three commenters request that the
AD clarify that inspections
accomplished prior to the effective date
of the AD using the “visual check”
criteria specified in Boeing Special
Attention Service Bulletin 737-28—
1193, dated April 24, 2003, satisfy the
“detailed inspection” requirement of
paragraph (f) of the NPRM. One
commenter requests that the same
clarification be applied for Boeing
Special Attention Service Bulletin 737—
28-1200, dated July 10, 2003. Another
commenter requests that “Note 1"’ and
all references to it be deleted from the
AD. The commenters state that Note 1
could be interpreted so that only a
detailed inspection as defined in the
NPRM that is accomplished prior to the
effective date of the AD shall receive
credit in accordance with paragraph (e)
of the AD. The commenters assert that
the inspection criteria identified as a
visual check in Boeing Special
Attention Service Bulletin 737-28-1193
are equivalent to the detailed inspection
criteria described in Note 1 of the
NPRM, and therefore, applicable
airplanes that have already

accomplished the inspection in
accordance with Special Attention
Service Bulletin 737-28-1193 will not
need to be re-inspected.

We partially agree. Airplanes that
have received a visual check in
accordance with Boeing Special
Attention Service Bulletin 737-28—
1193, dated April 24, 2003; or Boeing
Special Attention Service Bulletin 737—
28-1200, dated July 10, 2003; as
applicable, prior to the effective date of
this AD, may satisfy the requirement of
this AD to perform a detailed
inspection. If the visual check was
performed to the same level of
complexity and using equipment
comparable to that specified for a
detailed inspection as defined in Note 1
of the AD, credit is given according to
paragraph (e) of the AD. However, if the
visual check did not meet all the
parameters defined by Note 1,
additional work is necessary to comply
with the requirements of the AD.
Therefore, we do not agree that the
specified visual check necessarily meets
the requirements of a detailed
inspection; nor do we agree that Note 1
and its applicable references should be
deleted from the AD, as Note 1 clarifies
what constitutes a detailed inspection.
However, if anyone wishes to submit
technical data demonstrating that they
have performed a visual check that
meets the requirements of a detailed
inspection as defined in Note 1 of the
AD, they may request approval of an
alternative method of compliance
(AMOC) in accordance with paragraph
(h)(1) of the AD. We have not changed
the AD in this regard.

Request for Revised Costs of
Compliance

Two commenters request that we
revise the costs of compliance. One
commenter requests that we increase the
number of work hours to reflect
installation of Teflon sleeves around the
wiring and revise the estimated cost
accordingly. A second commenter states
that it took 6 man-hours per airplane to
accomplish the actions specified by the
service bulletin, including operational
tests. Though the second commenter
made no request to change the work
hours, we infer that the commenter
wishes us to revise the estimated cost to
reflect 6 man-hours.

We do not agree with this request.
Costs of compliance are limited to only
the actions required by the AD, which,
in this case, are those actions related to
the detailed inspection of the wires in
wire bundle W0024 to connector
D04578P on the back of the P15
refueling panel required by paragraph
(H)(1) of the AD. The cost of any
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“applicable corrective actions” is
conditional on the result of the
inspection and, regardless of any AD
direction, those actions must be
performed to correct an identified
unsafe condition to ensure airworthy
operation of the airplane, as required by
the Federal Aviation Regulations.
Further, the number of work-hours
listed in the AD is consistent with the
number provided by the service
bulletin. We have not changed the AD
in this regard.

Request To Permit Concurrent Use of
Information Notices

One commenter states that Boeing
service bulletins listed in the NPRM
have information notices (INs) issued
against them that provide minor
clarifications and revisions to materials
and part numbers. The commenter
requests that the final rule allow for the
use of the INs with the respective
service bulletins when accomplishing
the requirements of the AD. The
commenter states this would allow
operators to take advantage of the
changes in the INs without having to
request an AMOC.

We concur that the applicable INs
may be used with their respective
Boeing service bulletins when
accomplishing the requirements of the
AD. Information Notices 737—28-1193
IN 01 and 737-28-1200 IN 01 were
released on September 11, 2003, to
provide alternate part numbers, and
minor clarifications and revisions to
materials and part numbers. The
information in these INs was
subsequently incorporated into Boeing
Special Attention Service Bulletins 737—
28-1193 and 737—-28-1200, both
Revision 1, both dated July 28, 2005.
Therefore, we have revised paragraph
(g) of the AD to give credit for using the
above INs with Boeing Special Attention
Service Bulletins 737-28-1193, dated
April 24, 2003; or 737-28-1200, dated
July 10, 2003; as applicable, for actions
accomplished prior to the effective date
of this AD.

Request To Reduce the Compliance
Time

One commenter requests that the
compliance time be reduced. The
commenter states that the nature of the
fault and hazard that may exist during
ground and flight operations justifies
reducing the 18 month compliance time
specified in paragraph (f) of the NPRM.
The commenter did not provide data to
substantiate any reduction of the
compliance time.

We do not agree to revise the
compliance time. The P15 refueling
panel is powered only when the

refueling panel access door is open for
refueling the airplane, so there is no risk
imposed during flight operations.
Further, the refueling panel is properly
grounded to protect the operator from
any shock hazard during refueling.
Therefore, the unsafe condition does not
warrant immediate action and reduced
compliance time; however, operators are
always free to accomplish the
requirements of the AD at any time
before the compliance time. We have
not changed the AD in this regard.

Request To Increase the Compliance
Time

One commenter requests that the
compliance time be increased. The
commenter states that Boeing Special
Attention Service Bulletin 737-28-1200
recommends a 24-month compliance
time and requests that the compliance
time be increased to 24 months to align
with current Model 737 Next Generation
maintenance programs.

We do not agree. We considered the
urgency associated with the unsafe
condition and the practical aspects of
accomplishing the required inspection
within an interval that corresponds to
the normal maintenance schedules of
most affected operators and, with
manufacturer concurrence, arrived at an
appropriate compliance time of 18
months for all affected airplanes.
Further, the manufacturer, in revising
Special Attention Service Bulletin 737—
28-1200, has reduced the recommended
compliance time from 24 months to 18
months, which aligns with the
compliance time proposed in the
NPRM. In considering all these factors,
we determined that this compliance
time represents an appropriate interval
during which the wiring behind the P15
refueling panel can be inspected and
any necessary corrective action taken
while still maintaining an adequate
level of safety. However, under the
provisions of paragraph (h)(1) of the AD,
we may approve requests for
adjustments to the compliance time if
data are submitted to substantiate that
such adjustments would provide
acceptable levels of safety. In addition,
if further technical data are presented
that would justify a revised compliance
time, we may consider further
rulemaking on this issue. We have not
changed the AD in this regard.

Clarification of AMOC Paragraph

We have revised this action to clarify
the appropriate procedure for notifying
the principal inspector before using any
approved AMOC on any airplane to
which the AMOC applies.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We have determined that these changes
will neither increase the economic
burden on any operator nor increase the
scope of the AD.

Costs of Compliance

This AD affects about 1,653 airplanes
of U.S. registry and 4,254 airplanes
worldwide. The inspections take about
3 work hours per airplane, at an average
labor rate of $65 per work hour. Based
on these figures, the estimated cost of
this AD for U.S. operators is $322,335,
or $195 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.



Federal Register/Vol. 70, No. 220/ Wednesday, November 16, 2005/Rules and Regulations

69427

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

TABLE 1.—APPLICABILITY

2005-23-17 Boeing: Amendment 39-14375.
Docket No. FAA-2004-19539;
Directorate Identifier 2004—-NM—-06—AD.

Effective Date

(a) This AD becomes effective December

21, 2005.

Affected ADs

(b) None.
Applicability
(c) This AD applies to the Boeing airplanes

listed in Table 1 of this AD, certificated in
any category:

Airplane

Line numbers

Model 737—-100, —200, —200C, —300, —400, and —500 series airplanes
Model 737-600, —700, —700C, —800, and —900 series airplanes

1 through 3132 inclusive.
0001 through 1240 inclusive.

Unsafe Condition

(d) This AD was prompted by evidence of
chafed wiring behind the P15 refuel panel
and arcing to the back of the P15 refuel panel
and adjacent wing structure. We are issuing
this AD to detect and correct chafing of the
wiring behind the P15 refuel panel, which
could lead to arcing and fire with consequent
airplane damage and injury to refueling
personnel.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection and Corrective Actions

(f) Within 18 months after the effective
date of this AD, perform the following
actions as applicable:

(1) For Model 737-100, =200, —200C, —300,
—400, and —500 series airplanes: Perform a
one-time detailed inspection of the wires in
wire bundle W0024 to connector D04578P on
the back of the P15 refuel panel for
discrepancies, and do any applicable
corrective and related investigative actions
before further flight, in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737—-28—
1193, Revision 1, dated July 28, 2005.

(2) For Model 737-600, =700, —700C, —800,
and —900 series airplanes: Perform all
applicable actions listed in paragraphs
(£)(2)(1) and (f)(2)(ii) of this AD in accordance
with the Accomplishment Instructions of
Boeing Special Attention Service Bulletin
737-28-1200, Revision 1, dated July 28,
2005.

(i) For Group 1 and Group 2 airplanes as
defined in Service Bulletin 737-28-1200:
Perform a one-time detailed inspection for
discrepancies of the clamp and T-bolt
assembly on the wing thermal anti-ice duct
near the P15 refuel panel and do any
applicable corrective actions before further
flight.

(ii) For Group 2 airplanes only as defined
in Service Bulletin 737-28-1200: Perform a
one-time detailed inspection for

discrepancies of the wires in wire bundle
W0024 to connector D04578P on the back of
the P15 refuel panel and do any applicable
corrective actions before further flight.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive visual
examination of a specific structural area,
system, installation, or assembly to detect
damage, failure, or irregularity. Available
lighting is normally supplemented with a
direct source of good lighting at intensity
deemed appropriate by the inspector.
Inspection aids such as mirror, magnifying
lenses, etc., may be used. Surface cleaning
and elaborate access procedures may be
required.”

Credit for Actions Done Previously

(g) Actions accomplished before the
effective date of this AD in accordance with
Boeing Special Attention Service Bulletin
737-28-1193, dated April 24, 2003; or
Boeing Special Attention Service Bulletin
737-28-1200, dated July 10, 2003; as
applicable; including Information Notices
737-28-1193 IN 01 and 737-28-1200 IN 01;
both dated September 11, 2003; as
applicable, are acceptable for compliance
with the corresponding actions required by
this AD.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify
the appropriate principal inspector in the
FAA Flight Standards Certificate Holding
District Office.

Material Incorporated by Reference

(i) You must use Boeing Special Attention
Service Bulletin 737-28-1193, Revision 1,
dated July 28, 2005; or Boeing Special
Attention Service Bulletin 737-28-1200,
Revision 1, dated July 28, 2005; as

applicable; to perform the actions that are
required by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approved the incorporation by
reference of these documents in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Contact Boeing Commercial Airplanes, P.O.
Box 3707, Seattle, Washington 98124-2207,
for a copy of this service information. You
may review copies at the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street SW., room PL—401, Nassif
Building, Washington, DC; on the Internet at
http://dms.dot.gov; or at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on
November 7, 2005.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-22591 Filed 11-15-05; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22972; Directorate
Identifier 2003—NM-265-AD; Amendment
39-14376; AD 2005-23-18]

RIN 2120-AA64

Airworthiness Directives; Fokker
Model F27 Mark 050 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.
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SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Fokker Model F27 Mark 050 airplanes.
This AD requires a one-time inspection
of the bleed air supply ducts to
determine if blanking plugs are present
and a one-time inspection of the entire
area of the engine nacelle for heat
damage; and corrective actions if
necessary. This AD also requires
replacement of the blanking plugs with
clamping devices. This AD results from
heat damage in areas adjacent to the
bleed air supply duct assembly. We are
issuing this AD to prevent rupture of the
bleed air supply duct, which could lead
to hot bleed air leaking into the engine
controls area and result in heat damage
to control cables, electrical wiring,
hydraulic components, and fuel lines,
and consequent fire.

DATES: This AD becomes effective
December 1, 2005.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of December 1, 2005.

We must receive comments on this
AD by January 17, 2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax:(202) 493—-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Fokker Services B.V., P.O.
Box 231, 2150 AE Nieuw-Vennep, the
Netherlands, for service information
identified in this AD.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

The Civil Aviation Authority—The
Netherlands (CAA-NL), which is the
airworthiness authority for the
Netherlands, notified us that an unsafe

condition may exist on all Fokker Model
F27 Mark 050 airplanes. The CAA-NL
advises that an operator found heat
damage in areas adjacent to the bleed air
supply duct assembly while inspecting
for hydraulic leakage in the engine
controls area on a Model F27 Mark 050
airplane. The same operator also found
a second airplane with heat damage
after inspecting its remaining fleet.
Further investigation revealed that the
inner wall of the bleed air supply duct
was ruptured, which caused bleed air to
escape and blow out the three blanking
plugs that are fitted on the outer wall of
the bleed air supply duct. As a result,
hot bleed air vented into the engine
controls area through the holes in the
outer wall (created by the blown out
blanking plugs) of the bleed air supply
duct. This condition, if not corrected,
could result in heat damage to control
cables, electrical wiring, hydraulic
components, and fuel lines, and
consequent fire.

Relevant Service Information

Fokker Services B.V. has issued
Service Bulletin SBF50-36-006, dated
October 1, 2001. The service bulletin
describes the procedures for inspecting
zones 431 and 441 of the engine
controls area to determine if the
blanking plugs are installed in place on
the outer ducts of the bleed air supply
duct assemblies and doing corrective
actions if necessary. The corrective
actions include the following:

e If the blanking plugs are missing
and bleed air loss is evident (i.e., the
bleed air supply duct has burned spots,
discoloration, or deformation), visually
inspecting the components adjacent to
the bleed air supply duct assemblies for
heat damage (part C of the
accomplishment instructions) and
replacing the blanking plugs of the
bleed air supply duct with clamping
devices (part D of the accomplishment
instructions).

o If bleed air loss is not evident,
replacing the blanking plugs of the
bleed air supply duct with clamping
devices.

e If there is leakage from the bleed air
supply duct due to a ruptured inner
duct, replacing the bleed air supply duct
assembly with a serviceable bleed air
supply duct assembly (i.e, one that has
had the blanking plugs replaced with
clamping devices).

o If there is a loss of corrosion-
preventing compound from the engine
control cables, cleaning the cables,
inspecting for discoloration, and
applying the corrosion-preventing
compound.

e If advice is needed for repairing
heat damage to a component, wiring, or

structures, contacting the manufacturer
for additional instructions.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition. The CAA-NL mandated the
service information and issued Dutch
airworthiness directive 2001-130, dated
October 31, 2001, to ensure the
continued airworthiness of these
airplanes in the Netherlands.

FAA’s Determination and Requirements
of This AD

This airplane models is manufactured
in the Netherlands and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA-NL
has kept the FAA informed of the
situation described above. We have
examined the CAA-NL’s findings,
evaluated all pertinent information, and
determined that we need to issue an AD
for products of this type design that are
certificated for operation in the United
States.

Therefore, we are issuing this AD to
prevent rupture of the bleed air supply
duct, which could lead to hot bleed air
leaking into the engine controls area and
result in heat damage to control cables,
electrical wiring, hydraulic components,
and fuel lines, and consequent fire. This
AD requires accomplishing the actions
specified in the service information
described previously, except as
discussed under “Difference Between
the AD and Service Bulletin.”

Difference Between the AD and Service
Bulletin

The service bulletin specifies to
contact the manufacturer for
instructions on how to repair certain
conditions, but this AD would require
repairing those conditions using a
method that we or the CAA-NL (or its
delegated agent) approve. In light of the
type of repair that would be required to
address the unsafe condition, and
consistent with existing bilateral
airworthiness agreements, we have
determined that, for this AD, a repair we
or the CAA-NL approve would be
acceptable for compliance with this AD.

Clarification of Inspection Terminology

The inspection and “visual
inspection” specified in the Fokker
service bulletin is referred to as a
“general visual inspection” in this AD.
We have included the definition for a
general visual inspection in a note in
this AD.
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Costs of Compliance

None of the airplanes affected by this
action are on the U.S. Register. All
airplanes affected by this AD are
currently operated by non-U.S.
operators under foreign registry;
therefore, they are not directly affected
by this AD action. However, we
consider this AD necessary to ensure
that the unsafe condition is addressed if
any affected airplane is imported and
placed on the U.S. Register in the future.

If an affected airplane is imported and
placed on the U.S. Register in the future,
the required actions would take about 3
work hours per airplane, at an average
labor rate of $65 per work hour. Based
on these figures, the estimated cost of
the AD would be $195 per airplane.

FAA’s Determination of the Effective
Date

No airplane affected by this AD is
currently on the U.S. Register.
Therefore, providing notice and
opportunity for public comment is
unnecessary before this AD is issued,
and this AD may be made effective in
less than 30 days after it is published in
the Federal Register.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
relevant written data, views, or
arguments regarding this AD. Send your
comments to an address listed in the
ADDRESSES section. Include ‘“Docket No.
FAA-2005-22972; Directorate Identifier
2003-NM-265—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD that might suggest a
need to modify it.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of that Web site, anyone
can find and read the comments in any
of our dockets, including the name of
the individual who sent the comment
(or signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78), or you may visit
http://dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647—5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2005-23-18 Fokker Services B.V.:
Amendment 39-14376. Docket No.
FAA-2005-22972; Directorate Identifier
2003-NM-265—-AD.

Effective Date

(a) This AD becomes effective December 1,
2005.

Affected ADs
(b) None.
Applicability
(c) This AD applies to all Fokker Model

F27 Mark 050 airplanes, certificated in any
category.

Unsafe Condition

(d) This AD results from heat damage in
areas adjacent to the bleed air supply duct
assembly. We are issuing this AD to prevent
rupture of the bleed air supply duct, which
could lead to hot bleed air leaking into the
engine controls area and result in heat
damage to control cables, electrical wiring,
hydraulic components, and fuel lines, and
consequent fire.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

General Visual Inspection

(f) At the applicable compliance time
specified in paragraph (f)(1) or (f)(2) of this
AD, do a general visual inspection of the
bleed air supply to determine if blanking
plugs are present and a general visual
inspection of the entire area of the engine
nacelle for any heat damage, and do any
corrective actions as applicable, by
accomplishing all of the applicable actions
specified in parts B and C of the
Accomplishment Instructions of Fokker
Service Bulletin SBF50-36—-006, dated
October 1, 2001; except as provided by
paragraph (g) of this AD. Any corrective
actions must be done before further flight.
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Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

(1) For airplanes that have accumulated
20,000 total flight hours or more as of the
effective date of this AD: Within 6 months
after the effective date of this AD.

(2) For airplanes that have accumulated
less than 20,000 total flight hours as of the
effective date of this AD: Within 12 months
after the effective date of this AD.

(g) If, during accomplishment of the
corrective actions required by paragraph (f) of
this AD, the service bulletin requires
contacting the manufacturer for instructions
on repairing heat damage to a component,
wiring, or structure: Before further flight,
repair according to a method approved by
either the Manager, International Branch,
ANM-116, FAA, Transport Airplane
Directorate; or the Civil Aviation Authority—
The Netherlands (or its delegated agent).

Modification

(h) Before further flight after accomplishing
the inspection required by paragraph (f) of
this AD: Replace the blanking plugs of the
bleed air supply ducts with clamping
devices, in accordance with Part D of the
Accomplishment Instructions of Fokker
Service Bulletin SBF50-36—-006, dated
October 1, 2001.

Alternative Methods of Compliance
(AMOCs)

(i)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify
the appropriate principal inspector in the
FAA Flight Standards Certificate Holding
District Office.

Related Information

(j) Dutch airworthiness directive 2001-130,
dated October 31, 2001, also addresses the
subject of this AD.

Material Incorporated by Reference

(k) You must use Fokker Service Bulletin
SBF50-36-006, dated October 1, 2001, to
perform the actions that are required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference of this document
in accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Contact Fokker Services B.V., P.O.
Box 231, 2150 AE Nieuw-Vennep, the
Netherlands, for a copy of this service

information. You may review copies at the
Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street, SW., room PL—401, Nassif Building,
Washington, DC; on the Internet at http://
dms.dot.gov; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on
November 7, 2005.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-22589 Filed 11-15-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22427; Directorate
Identifier 2004—NM-263-AD; Amendment
39-14373; AD 2005-23-15]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace Model BAC 1-11 200 and
400 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
British Aerospace Model BAC 1-11 200
and 400 series airplanes. This AD
requires revising the airplane flight
manual (AFM) to contain applicable
AFM amendments, which advise the
flightcrew of information pertaining to
safely operating the fuel system. The AD
also requires revising the FAA-approved
maintenance program to include certain
repetitive maintenance tasks intended to
improve the safety of the fuel system.
This AD results from fuel system
reviews conducted by the manufacturer.
We are issuing this AD to prevent
potential ignition sources inside the fuel
system, which, in combination with
flammable fuel vapors, could result in a
fuel tank explosion and consequent loss
of the airplane.

DATES: This AD becomes effective
December 21, 2005.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of December 21, 2005.

ADDRESSES: You may examine the AD
docket on the Internet at http://

dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, room PL—401,
Washington, DC.

Contact British Aerospace, Service
Support, Airbus Limited, P.O. Box 77,
Bristol BS99 7AR, England, for service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-1175; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to all British Aerospace Model
BAC 1-11 200 and 400 series airplanes.
That NPRM was published in the
Federal Register on September 16, 2005
(70 FR 54671). That NPRM proposed to
require revising the airplane flight
manual (AFM) to contain applicable
AFM amendments, which advise the
flightcrew of information pertaining to
safely operating the fuel system. The
NPRM also proposed to require revising
the FAA-approved maintenance
program to include certain repetitive
maintenance tasks intended to improve
the safety of the fuel system.

Clarification of Alternative Method of
Compliance (AMOC) Paragraph

We have revised this action to clarify
the appropriate procedure for notifying
the principal inspector before using any
approved AMOC on any airplane to
which the AMOC applies.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We received no
comments on the NPRM or on the
determination of the cost to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
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safety and the public interest require
adopting the AD with the change
described previously. We have
determined that this change will neither

increase the economic burden on any
operator nor increase the scope of the
AD.

ESTIMATED COSTS

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this AD.

Number of
Average
Action Work hours labor rate 2$S}a%eer reg;ijé%;ed Fleet cost
per hour airplanes
AFM REVISION ...ttt 1 $65 $65 11 $715
Maintenance Program Revision ............ccccciviiiiiiiiiiiinicc e 1 65 65 11 715

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2005-23-15 British Aerospace Airbus
Limited: Amendment 39-14373. Docket
No. FAA-2005-22427; Directorate
Identifier 2004—NM-263—AD.

Effective Date

(a) This AD becomes effective December
21, 2005.

Affected ADs
(b) None.
Applicability
(c) This AD applies to all British Aerospace

Model BAC 1-11 200 and 400 series
airplanes, certificated in any category.

Unsafe Condition

(d) This AD results from fuel system
reviews conducted by the manufacturer. We
are issuing this AD to ensure that the
flightcrew and maintenance personnel are
advised of procedures pertaining to the safety
of the fuel system. These procedures are
needed to prevent potential ignition sources
inside the fuel system, which, in
combination with flammable fuel vapors,
could result in a fuel tank explosion and
consequent loss of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within

the compliance times specified, unless the
actions have already been done.

Airplane Flight Manual and Maintenance
Program Revisions

(f) Within 3 months after the effective date
of this AD, do the actions specified in
paragraphs (f)(1) and (f)(2) of this AD to
improve the safety of the fuel system, in
accordance with the Accomplishment
Instructions of Airbus UK BAC One-Eleven
Alert Service Bulletin 28—A-PM6057, Issue
1, dated May 10, 2004.

(1) Revise the airplane flight manual to
include the applicable amendments advising
the flightcrew of appropriate procedures to
check for proper operation of the fuel system,
and to address tripped circuit breakers,
failure of a fuel pump in flight, and
operations in a low-fuel situation, as
specified in Table 2 (under Section 4.11) of
the service bulletin.

Note 1: The actions required by paragraph
(f)(1) of this AD may be done by inserting a
copy of the applicable advance amendment
bulletins (AABs) specified in Table 2 of
Airbus UK BAC One-Eleven Alert Service
Bulletin 28—-A-PM6057, Issue 1, dated May
10, 2004, into the AFM. When information
identical to that in the applicable AABs has
been included in the general revisions of the
AFM, the AABs no longer need to be inserted
into the AFM.

(2) Revise the FAA-approved maintenance
program to include all repetitive
maintenance tasks specified in Table 1
(under Section 4.10.2.) of the service bulletin.
Then, thereafter, comply with the
requirements of these maintenance tasks at
the interval specified in Table 1 of the service
bulletin; except for airplanes that operate
fewer than a total of 1,250 flight hours per
year, accomplish the requirements of these
maintenance tasks at the earlier of the times
specified in columns 2 and 3 of Table 1 of
the service bulletin. Where Table 1 of the
service bulletin specifies a repetitive interval
in “hours,” for the purposes of this AD, this
means “flight hours.” Any applicable
corrective actions must be done before
further flight.

Note 2: After revising the maintenance
program to include the required periodic
maintenance tasks according to paragraph
(f)(2) of this AD, operators do not need to
make a maintenance log entry to show
compliance with this AD every time those
maintenance tasks are accomplished
thereafter.
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Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(h) British airworthiness directive G—2004—
0012, dated June 21, 2004, also addresses the
subject of this AD.

Material Incorporated by Reference

(i) You must use Airbus UK BAC One-
Eleven Alert Service Bulletin 28—A-PM6057,
Issue 1, dated May 10, 2004, to perform the
actions that are required by this AD, unless
the AD specifies otherwise. The Director of
the Federal Register approved the
incorporation by reference of this document
in accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Contact British Aerospace, Service
Support, Airbus Limited, P.O. Box 77, Bristol
BS99 7AR, England, for a copy of this service
information. You may review copies at the
Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street, SW., room PL—401, Nassif Building,
Washington, DC; on the Internet at http://
dms.dot.gov; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on
November 7, 2005.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-22592 Filed 11-15-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005—-22421; Airspace
Docket No. 05-ASW-1]

RIN 2120-AA66

Revision of Jet Routes J-8, J-18, J-19,
J-58, J-76, J-104 and J-244; and VOR
Federal Airways V-60, V-190, V-263
and V-611; Las Vegas, NM

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; delay of effective
date.

SUMMARY: This action changes the
effective date of a final rule published

in the Federal Register on October 18,
2005 (70 FR 60424), Airspace Docket
No. 05—~ASW-1. In that rule, the
effective date was inadvertently
published as December 22, 2005. This
action changes the effective date to
April 13, 2006.

EFFECTIVE DATE: In the final rule
published October 18, 2005 (70 FR
60424), the effective date is corrected to
read April 13, 2006.

FOR FURTHER INFORMATION CONTACT:
Steve Rohring, Airspace and Rules,
Office of System Operations Airspace
and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—-8783.

SUPPLEMENTARY INFORMATION:
History

On October 18, 2005, a final rule was
published in the Federal Register (70
FR 60424), Airspace Docket No. 05—
ASW-1. This rule revised Jet Routes J—
8, J-18, ]-19, J-58, ]-76, ]-104 and J—
244; and VOR Federal Airways V-60,
V-190, V-263 and V-611; Las Vegas,
NM. In that rule, the effective date was
inadvertently published as December
22, 2005. This action changes the
effective date to April 13, 2006.

Delay of Effective Date

Accordingly, pursuant to the
authority delegated to me, the effective
date for Airspace Docket No. 05—ASW—
1, as published in the Federal Register
on October 18, 2005 (70 FR 60424),
Airspace Docket No. 05—ASW-1, is
hereby delayed from December 22, 2005
to April 13, 2006.

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

Issued in Washington, DC, on November 4,
2005.
Edith V. Parish,
Manager, Airspace and Rules.
[FR Doc. 05-22578 Filed 11-15-05; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 740, 742, 772 and 774
[Docket No. 051028279-5279-01]
RIN 0694—-AD57

Establishment of New License
Exception for the Export or Reexport
to U.S. Persons in Libya of Certain
Items Controlled for Anti-Terrorism
Reasons Only on the Commerce
Control List

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Interim rule with request for
comments.

SUMMARY: In this interim rule, the
Bureau of Industry and Security (BIS)
amends the Export Administration
Regulations (EAR) to implement
changes to export and reexport controls
with respect to Libya. Specifically, in
this rule, BIS establishes a License
Exception authorizing the export or
reexport to U.S. persons in Libya of
certain items listed on the Commerce
Control List and controlled for anti-
terrorism (AT) reasons only. This rule is
consistent with the President’s decision
to modify United States’ sanctions
against Libya, in response to Libya’s
continuing efforts to dismantle its
weapons of mass destruction (WMD)
and missile programs and its
renunciation of terrorism.
DATES: This rule is effective November
16, 2005. Comments must be received
on or before December 16, 2005.
ADDRESSES: Written comments on this
rule may be sent to the Federal
eRulemaking Portal: http://
www.regulations.gov, or by e-mail to
publiccomments@bis.doc.gov. Include
RIN 0694—-AD57 in the subject line of
the message. Comments may be
submitted by mail or hand delivery to
Sheila Quarterman, Office of Exporter
Services, Regulatory Policy Division,
Bureau of Industry and Security,
Department of Commerce, 14th &
Pennsylvania Avenue, NW., Room 2705,
Washington, DC 20230, ATTN: RIN
0694-AD57; or by fax: 202—482-3355.
Send comments regarding the
collection of information to David
Rostker, Office of Management and
Budget (OMB), by e-mail to
David_Rostker@omb.eop.gov, or by fax
to (202) 395-7285.
FOR FURTHER INFORMATION CONTACT: Joan
Roberts, Director, Foreign Policy
Division, Office of Nonproliferation and
Treaty Compliance, Bureau of Industry
and Security, Department of Commerce,
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P.O. Box 273, Washington, DC 20044;
Telephone: (202) 482—4252, or E-mail:
jroberts@bis.doc.gov.

SUPPLEMENTARY INFORMATION:
Background

In this rule, the Bureau of Industry
and Security (BIS) amends the Export
Administration Regulations (EAR) by
creating a new License Exception
authorizing the export or reexport of
certain items controlled for anti-
terrorism (AT) reasons only on the
Commerce Control List (CCL) to U.S.
persons in Libya. In consultation with
U.S. industry, BIS has identified certain
items controlled for AT reasons only
which are essential for undertaking
business or professional activities,
including humanitarian activities, in
Libya. Excepting these items from
license requirements, when consigned
to and for use by U.S. persons or their
employees only, would facilitate the
ability of U.S. persons to do business in
Libya without adversely jeopardizing
U.S. national security or foreign policy
interests with respect to Libya.

This rule is consistent with the
President’s April 23, 2004, decision to
modify United States’ sanctions against
Libya, in response to Libya’s continuing
efforts to dismantle its weapons of mass
destruction and missile programs and
its renunciation of terrorism.

Establishment of New License
Exception USPL

BIS has determined that a change in
policy is warranted for certain AT-
controlled items that are essential for
U.S. persons conducting business or
professional activities in Libya. In
drafting this rule, BIS considered a
range of items controlled for AT reasons
only and identified those that could be
excepted from license requirements
when exported or reexported for the
exclusive use of U.S. persons in Libya
or their employees (within the scope of
their employment). These items are
widely available outside the United
States, and have a low likelihood to
contribute significantly to terrorism or
WMD-related activities in Libya. Items
classified under Export Control
Classification Numbers (ECCNs) 2A994
(portable generators), 5A992 (encryption
hardware), 5D992 (‘“‘Information
Security” “software” not controlled by
5D002) and 9A990 (diesel engines), and
certain items classified under ECCNs
3A991 (electronic devices), 3A992
(electronic equipment), 3B992 (test and
inspection equipment for electronic
components), 4A994 (computers),
5A991 (telecommunications equipment)
are eligible for new License Exception

United States Persons In Libya (USPL),
as set forth in new section 740.19 of the
EAR, when those items are exported or
reexported to Libya consigned to and for
use by U.S. persons and their employees
only. The definition of U.S. person set
forth in part 772 of the EAR is
applicable to this new provision.

Items exported or reexported to Libya
pursuant to the new License Exception
USPL may only be used by U.S. persons
or by non-U.S. person employees within
the scope of their employment and must
remain under the control and
supervision of the U.S. person
employer. They may not be transferred
to non-U.S. persons in Libya.

Additionally, items exported or
reexported to Libya pursuant to License
Exception USPL and not consumed or
destroyed in the ordinary course of
business may be returned to the United
States without authorization from BIS,
or such items may be reexported to a
third country consistent with the
provisions of the EAR applicable to
such reexports, which in some cases
may require authorization from BIS.

Libya remains on the list of state
sponsors of terrorism, and, therefore, it
is appropriate for the United States to
continue to require a license for the
export or reexport to non-U.S. persons
in Libya of AT-controlled items, as set
forth in section 742.20. Further, AT-
controlled items not specifically
identified as eligible under License
Exception USPL continue to require a
license if exported or reexported to U.S.
persons in Libya.

Although the Export Administration
Act of 1979 (EAA), as amended, expired
on August 20, 2001, Executive Order
13222 of August 17, 2001 (3 CFR 2001
Comp., p. 783 (2002)) as extended by
the Notice of August 2, 2005 (70 FR
45273, August 5, 2005), continues the
EAR in effect under the International
Emergency Economic Powers Act
(IEEPA).

Rulemaking Requirements

1. This interim rule has been
determined to be not significant for the
purposes of Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by the OMB under control
numbers 0694-0088, ‘“‘Multi-Purpose

Application,” which carries a burden
hour estimate of 58 minutes to prepare
and submit form BIS-748. This rule is
expected to result in a small decrease in
license applications.

3. This rule does not contain policies
with federalism implications sufficient
to warrant preparation of a federalism
assessment under Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military or foreign
affairs function of the United States (see
5 U.S.C. 553(a)(1)). Further, no other
law requires that a notice of proposed
rulemaking and an opportunity for
public comment be given for this rule.
Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by 5 U.S.C. 553, or
by any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., are
not applicable.

However, because of the importance
of the issues raised by these regulations,
this rule is being issued in interim form
and BIS will consider comments in the
development of the final regulations.
Accordingly, the Department of
Commerce (the Department) encourages
interested persons who wish to
comment to do so at the earliest possible
time to permit the fullest consideration
of their views.

The period for submission of
comments will close December 16,
2005. The Department will consider all
comments received before the close of
the comment period in developing final
regulations. Comments received after
the end of the comment period will be
considered if possible, but their
consideration cannot be assured. The
Department will not accept public
comments accompanied by a request
that a part or all of the material be
treated confidentially because of its
business proprietary nature or for any
other reason. The Department will
return such comments and materials to
the persons submitting the comments
and will not consider them in the
development of final regulations. All
public comments on these regulations
will be a matter of public record and
will be available for public inspection
and copying. In the interest of accuracy
and completeness, the Department
requires comments in written form.

Oral comments must be followed by
written memoranda, which will also be
a matter of public record and will be
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available for public review and copying.
Communications from agencies of the
United States Government or foreign
governments will not be available for
public inspection.

The Office of Administration, Bureau
of Industry and Security, U.S.
Department of Commerce, displays
these public comments on BIS’s
Freedom of Information Act (FOIA) Web
site at http://www.bos.doc.gov/foia. This
office does not maintain a separate
public inspection facility. If you have
technical difficulties accessing this Web
site, please call BIS’s Office of
Administration at (202) 482—0637 for
assistance.

List of Subjects
15 CFR Part 740

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Parts 742 and 774
Exports, Foreign trade.
15 CFR Part 772
Exports.

m Accordingly, parts 740, 742, 772 and
774 of the Export Administration
Regulations (15 CFR parts 730-799) are
amended as follows:

PART 740—[AMENDED]

m 1. The authority citation for 15 CFR
part 740 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; Sec. 901-911, Pub. L.
106-387; E.O. 13026, 61 FR 58767, 3 CFR,
1996 Comp., p. 228; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
2, 2005, 70 FR 45273 (August 5, 2005).

m 2. Add new § 740.19 to read as
follows:

§740.19 United States persons in Libya
(USPL).

(a) Scope. This License Exception
authorizes exports and reexports to U.S.
persons in Libya of items controlled for
AT reasons only under the following
ECCNs as described:

(1) All items controlled under the
following ECCNs:

(i) 2A994;

ii) 5A992;

iii) 5D992; and

iv) 9A990.

2) Other items, as follows:

(i) 3A991.a through 3A991.j, and
3A991.n;

(ii) 3A992.b.1, 3A992.b.2 and
3A992.c;

(iii) 3B992.b;

(iv) 4A994, for items with CTP levels
up to 12,000 MTOPS; and

(
(
(
(

(v) 5A991.b.2, 5A991.b.3, 5A991.b.4,
5A991.b.7, 5A991.c.1 through c.9,
5A991.e, 5A991.g and 5A991.h.

(b) Additional restrictions. Items
exported or reexported to Libya
pursuant to this License Exception must
be consigned to and for exclusive use in
business or professional activities
(including humanitarian activities) by
U.S. persons or their employees only,
and must remain under the control and
supervision of the U.S. person
employer.

(c) Definition of U.S. person. See part
772 of the EAR.

PART 742—[AMENDED]

m 3. The authority citation for 15 CFR
part 742 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 18 U.S.C. 2510 et seq.;
22 U.S.C. 3201 et seq.; 42 U.S.C. 2139a; Sec.
901-911, Pub. L. 106-387; Sec. 221, Pub. L.
107-56; Sec 1503, Pub. L. 108-11,117 Stat.
559; E.O. 12058, 43 FR 20947, 3 CFR, 1978
Comp., p. 179; E.O. 12851, 58 FR 33181, 3
CFR, 1993 Comp., p. 608; E.O. 12938, 59 FR
59099, 3 CFR, 1994 Comp., p. 950; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Presidential Determination
2003-23 of May 7, 2003, 68 FR 26459, May
16, 2003; Notice of November 4, 2004, 69 FR
64637, 3 CFR, 2004 Comp., p. 303; Notice of
August 2, 2005, 70 FR 45273 (August 5,
2005).

m 4. Section 742.20 is amended by
revising paragraph (a)(1) to read as
follows:

§742.20 Anti-terrorism: Libya

(a) License requirements. (1) If AT
Column 1 of the Country Chart
(Supplement No. 1 to part 738 of the
EAR) is indicated in the appropriate
ECCN, or the License Requirements
Section of an ECCN on the Commerce
Control List (Supplement No. 1 to part
774 of the EAR) indicates that such an
ECCN is otherwise controlled to Libya
for AT reasons without reference to a
particular column on the Country Chart,
BIS requires a license for export and
reexport to Libya for antiterrorism
purposes. Also see § 740.19 of the EAR.

* * * * *

PART 772—[AMENDED]

m 5. The authority citation for 15 CFR
part 772 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
2, 2005, 70 FR 45273 (August 5, 2005).

m 6. Paragraph (a) introductory text of
the definition for U.S. Person in § 772.1
is amended to read as follows:

§772.1 Definitions of terms as used in the
Export Administration Regulations (EAR).

* * * * *

U.S. Person. (a) For purposes of
§§740.19, 744.6, 744.10, 744.11, 744.12,
744.13 and 744.14 of the EAR, the term

U.S. person includes:
* * * * *

PART 774—[AMENDED]

m 7. The authority citation for 15 CFR
part 774 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c, 22 U.S.C. 3201 et seq., 22 U.S.C. 6004;
30 U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42
U.S.C. 6212; 43 U.S.C. 1354; 46 U.S.C. app.
466¢; 50 U.S.C. app. 5; Sec. 901-911, Pub. L.
106-387; Sec. 221, Pub. L. 107-56; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 2, 2005, 70
FR 45273 (August 5, 2005).

Supplement No. 1 to Part 774
[Amended]

m 8. In Supplement No. 1 to part 774

(the Commerce Control List), Category
2—Materials Processing, Export Control
Classification Number (ECCN) 2A994 is
amended by revising the License
Requirements section to read as follows:

2A994 Portable electric generators and
specially designed parts.
License Requirements

Reason for Control: AT.

Control(s). AT applies to entire entry. A
license is required for items controlled by
this entry to Cuba, Iran, Libya and North
Korea. The Commerce Country Chart is not
designed to determine licensing requirements
for this entry. See part 746 of the EAR for
additional information on Cuba and Iran. See
§§740.19 and 742.20 of the EAR for
additional information on Libya. See § 742.19
of the EAR for additional information on
North Korea.

* * * * *

m 9. In Supplement No. 1 to part 774

(the Commerce Control List), Category
3—Electronics, Export Control
Classification Number (ECCN) 3A991 is
amended by revising the License
Requirements section to read as follows:

3A991 Electronic devices and components
not controlled by 3A001.

License Requirements
Reason for Control: AT.

Control(s) Country chart

AT applies to entire entry ...... AT Column 1.

See §§740.19 and 742.20 of the EAR for
additional information on Libya.
* * * * *
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m 10. In Supplement No. 1 to part 774
(the Commerce Control List), Category
3—Electronics, Export Control
Classification Number (ECCN) 3A992 is
amended by revising the License
Requirements section to read as follows:

3A992 General purpose electronic
equipment not controlled by 3A002.
License Requirements

Reason for Control: AT.

5A991 Telecommunication equipment, not
controlled by 5A001.

License Requirements
Reason for Control: AT.

Control(s) Country chart

Control(s) Country chart

AT applies to entire entry ...... AT Column 1.

See §§740.19 and 742.20 of the EAR for
additional information on Libya.
* * * * *

m 11. In Supplement No. 1 to part 774
(the Commerce Control List), Category
3—Electronics, Export Control
Classification Number (ECCN) 3B992 is
amended by revising the License
Requirements section to read as follows:

3B992 Equipment not controlled by 3B002
for the inspection or testing of Electronic
components and materials, and specially
designed components and accessories
therefor.

License Requirements
Reason for Control: AT.

AT applies to entire entry ...... AT Column 1.

See §§740.19 and 742.20 of the EAR for
additional information on Libya.
* * * * *

m 14. In Supplement No. 1 to part 774
(the Commerce Control List), Category
5—Telecommunications and
“Information Security”’—Information
Security, Export Control Classification
Number (ECCN) 56A992 is amended by
revising the License Requirements
section to read as follows:

5A992 Equipment not controlled by 5A002.
License Requirements
Reason for Control: AT.

Control(s) Country chart

AT applies to entire entry ...... AT Column 1.

See §§740.19 and 742.20 of the EAR for
additional information on Libya.
* * * * *

m 12. In Supplement No. 1 to part 774
(the Commerce Control List), Category
4—Computers, Export Control
Classification Number (ECCN) 4A994 is
amended by revising the License
Requirements section to read as follows:

4A994 Computers, “electronic assemblies”,

and related equipment not controlled by
4A001 or 4A003, and specially designed
components therefor.

License Requirements
Reason for Control: AT.

Control(s) Country chart
AT applies to 5A992.a .......... AT Column 1.
AT applies to 5A992.b .......... AT Column 2.

See §§740.19 and 742.20 of the EAR for
additional information on Libya.
* * * * *

m 15. In Supplement No. 1 to part 774
(the Commerce Control List), Category
5—Telecommunications and
“Information Security”’—Information
Security, Export Control Classification
Number (ECCN) 5D992 is amended by
revising the License Requirements
section to read as follows:

5D992 ‘‘Information Security
not controlled by 5D002.

License Requirements
Reason for Control: AT.

99 ¢

software”

Control(s) Country chart

AT applies to entire entry ...... AT Column 1.

See §§740.19 and 742.20 of the EAR for
additional information on Libya.
* * * * *

m 13. In Supplement No. 1 to part 774
(the Commerce Control List), Category
5—Telecommunications and
Information Security”’—
Telecommunications, Export Control
Classification Number (ECCN) 5A991 is
amended by revising the License
Requirements section to read as follows:

Control(s) Country chart
AT applies to 5D992.a.1 and | AT Column 1.
.b.1.
AT applies to 5D992.a.2, b.2 | AT Column 2.
and c.

See §§740.19 and 742.20 of the EAR for
additional information on Libya.
* * * * *

m 16. In Supplement No. 1 to part 774
(the Commerce Control List), Category
9—Propulsion Systems, Space Vehicles
and Related Equipment, Export Control
Classification Number (ECCN) 9A990 is
amended by revising the License
Requirements section to read as follows:

9A990 Diesel engines, n.e.s., and tractors
and specially designed parts therefor, n.e.s.
License Requirements

Reason for Control: AT.

Control(s) Country chart

AT applies to entire entry ex- | AT Column 1.
cept 9A990.a.

AT applies to 9A990.a only ... | AT Column 2.

See §§740.19 and 742.20 of the EAR for
additional information on Libya.
* * * * *

Dated: November 9, 2005.
Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 05-22674 Filed 11-15—-05; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 172
[Docket No. 2004F-0374]

Food Additives Permitted for Direct
Addition to Food for Human
Consumption; Vitamin D;

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of vitamin D3 as a nutrient
supplement in cheese and cheese
products at a level above that currently
allowed by the regulations. This action
is in response to a petition filed by Kraft
Foods Global, Inc. (Kraft).

DATES: This rule is effective November
16, 2005. Submit written or electronic
objections and requests for a hearing by
December 16, 2005. See Section VI of
this document for information on the
filing of objections.

ADDRESSES: You may submit written
objections and requests for a hearing,
identified by Docket No. 2004F-0374,
by any of the following methods:

Electronic Submissions

Submit electronic objections in the
following ways:

e Federal eRulemaking Portal: http://
www.regulations.gov.

Follow the instructions for submitting
comments.

¢ Agency Web site: http://
www.fda.gov/dockets/ecomments.

Written Submissions

Submit written submissions in the
following ways:

¢ FAX: 301-827-6870.

¢ Mail/Hand delivery/Courier [For
paper, disk, or CD-ROM submissions]:



69436 Federal Register/Vol. 70, No. 220/ Wednesday, November 16, 2005/Rules and Regulations

Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

To ensure more timely processing of
objections, FDA is no longer accepting
objections submitted to the agency by e-
mail. FDA encourages you to continue
to submit electronic objections by using
the Federal eRulemaking Portal or the
agency Web site, as described in the
Electronic Submissions portion of this
paragraph.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. All
objections received will be posted
without change to http://www.fda.gov/
ohrms/dockets/default.htm, including
any personal information provided. For
detailed instructions on submitting
objections, see the “Objections” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
objections received, go to http://
www.fda.gov/ohrms/dockets/
default.htm and insert the docket
number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Judith L. Kidwell, Center for Food
Safety and Applied Nutrition (HFS—
265), Food and Drug Administration,
5100 Paint Branch Pkwy., College Park,
MD 20740, 301-436-1071.

SUPPLEMENTARY INFORMATION:
I. Introduction

In a notice published in the Federal
Register of September 9, 2004 (69 FR
54687), FDA announced that a food
additive petition (FAP 4A4758) had
been filed by Kraft Foods Global, Inc.,
c/o Hogan and Hartson, 555 13th St.
NW., Washington, DC 20004. The
petition proposed to amend the food
additive regulations in § 172.380
Vitamin D5 (21 CFR 172.380) to permit
the use of vitamin D3 in cheese and
cheese products at a level above that
permitted in § 184.1950 Vitamin D (21
CFR 184.1950). Currently, under
§ 184.1950, milk products, which
include cheese and cheese products,
may be fortified with vitamin D at a
level up to 89 International Units (IU)
per (/) 100 grams (g). The petitioner
requested that the maximum amount of
vitamin D permitted in certain natural
and processed cheeses be increased to
81 IU vitamin D3/30 g. Cheese and
cheese products identified in the

petition for increased fortification levels
are those with a reference amount
customarily consumed (RACC) of 30 g
as defined in §101.12 (21 CFR 101.12),
including standardized and
nonstandardized natural cheese,
processed cheese, cream cheese, and
cheese spreads and dips. Hard grating
cheeses with smaller reference amounts,
such as Parmesan and Romano as
defined in §§133.165 and 133.183 (21
CFR 133.165 and 133.183), respectively,
and those defined by the standards of
identity in § 133.148 (21 CFR 133.148),
are not included, nor are cheeses with
larger reference amounts, such as
cottage cheese or ricotta cheese. Cheese-
like products made from nondairy
starting materials (e.g., soy-based
products) are not considered to be
cheese and are not included. The new
limit would permit vitamin D to be
added to cheese and cheese products at
a level slightly more than 20 percent of
the reference daily intake (RDI) of
vitamin D/30 g serving. Under § 101.54
(21 CFR 101.54), food containing 10 to
19 percent of the RDI of a nutrient is
allowed to carry a label claim such as
“good source” and if the level is 20
percent or more of the RDI, the food
label may claim “excellent source.”

Under §172.380, vitamin Ds is
approved for use as a nutrient
supplement in calcium-fortified fruit
juices, calcium-fortified fruit juice
drinks, meal replacement and other-type
bars, and soy-protein based meal
replacement beverages represented for
special dietary use in reducing or
maintaining body weight. Vitamin D1,
including vitamin Ds, also is affirmed as
generally recognized as safe (GRAS) for
use in food under § 184.1950 with the
following limitations:

Category of Food MFag(ci)rgtgs Igz\:alasd;n
Breakfast cereals 350 1U/100 g
Grain products and 90 1U/100 g
pasta
Milk 42 1U/100 g
Milk products 89 1U/100 g

Additionally, under § 184.1950(c)(2)
and (c)(3) vitamin D is affirmed as
GRAS for use in infant formula and
margarine, respectively.

1Vitamin D comprises a group of fat-souble seco-
sterols and comes in many forms. The two major
physiologically relevant forms are vitamin D, and
vitamin Ds. Vitamin D without a subscript
represents either D5 or Di. As used in § 184.1950,
the meaning of the term vitamin D includes
crystalline vitamin D,, crystalline vitamin D3,
vitamin D> resin, and vitamin D3 resin. Section
172.380 includes only crystalline vitamin Ds.

Vitamin D3, also known as
cholecalciferol, is the chemical 9,10-
seco(57,7E)-5,7,10(19)-cholestatrien-3-
ol. Humans synthesize vitamin D3 in
skin from its precursor, 7—
dehydrocholesterol under exposure to
ultraviolet B radiation in sunlight. Other
sources of naturally occurring vitamin D
are foods such as butter, buttermilk,
cheese, cream, eggs, fish, goat milk,
meat fats and organ meats, and
mushrooms.

Vitamin D is essential for human
health. The major function of vitamin D
is to maintain blood serum
concentrations of calcium and
phosphorus by enhancing the
absorption of these minerals from the
small intestine. Vitamin D deficiency
can lead to abnormalities in calcium
and bone metabolism such as rickets in
children or osteomalacia in adults. At
high levels vitamin D may be toxic.
Excessive intake of vitamin D elevates
blood plasma calcium levels by
increased intestinal absorption and/or
mobilization from the bone.

To ensure that vitamin D is not added
to the U.S. food supply at levels that
could raise safety concerns, FDA
affirmed vitamin D as GRAS with
specific limitations, as listed in
§184.1950. Under 21 CFR 184.1(b)(2),
an ingredient affirmed as GRAS with
specific limitations may be used in food
only within such limitations, including
the category of food, functional use, and
level of use. Any addition of vitamin D
to food beyond those limitations set out
in §184.1950 requires either a food
additive regulation or an amendment of
§184.1950.

To support the safety of the proposed
uses of vitamin D3, Kraft submitted
dietary intake estimates from current
and proposed uses and from naturally-
occurring sources of vitamin D and
compared these intake estimates to the
tolerable upper intake level (UL) for
vitamin D established by the Institute of
Medicine (IOM) of the National
Academies. Kraft also submitted a
number of publications pertaining to
human clinical studies on vitamin D.
Based on this information, which is
discussed in section II of this document,
the petitioner concluded that the
proposed use of vitamin D3 in cheese
and cheese products is safe.

II. Evaluation of Safety

To establish with reasonable certainty
that a food additive is not harmful
under its intended conditions of use,
FDA considers the projected human
dietary intake of the additive, the
additive’s toxicological data, and other
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relevant information (such as published
literature) available to the agency. FDA
compares an individual’s estimated
daily intake (EDI) of the additive from
all sources to an acceptable intake level
established by toxicological data. The
EDI is determined by projections based
on the amount of the additive proposed
for use in particular foods and on data
regarding the amount consumed from
all sources of the additive. The agency
commonly uses the EDI for the 90t»
percentile consumer of a food additive
as a measure of high chronic dietary
intake.

A. Estimated Daily Intake for Vitamin D

The petitioner provided mean and
90tk percentile vitamin D intake
estimates for consumers of cheese and
cheese products from the following: (1)
The proposed food uses; (2) current
regulated food uses (including naturally
occurring sources of vitamin D); and (3)
dietary supplements.2 Intake estimates
for the U.S. population 2 years of age
and older were provided, as well as
estimates for 18 population subgroups,
including breast-fed and nonbreast-fed
infants 0 to 11 months of age. The
agency agrees with the methodology
used to calculate these estimates, with
the exception of intake estimates from
dietary supplements for infants 0 to 11
months of age.

For consumers 2 years of age and
older, Kraft estimated mean and 90th
percentile dietary intakes from current
(including naturally occurring sources)
and proposed food uses of vitamin D to
be 335 IU per person per day (IU/p/d)
and 582 IU/p/d, respectively. For breast-
fed infants 0 to 11 months of age, mean
and 90t percentile intakes were
estimated to be 180 IU/p/d and 322 IU/
p/d, respectively. For nonbreast-fed
infants 0 to 11 months of age, mean and
90tk percentile intakes were estimated to
be 443 IU/p/d and 696 IU/p/d,
respectively. For children 1 to 3 years of
age, mean and 90th percentile intake
estimates were 383 IU/p/d and 583 IU/
p/d, respectively.

The petitioner also considered the
intake of vitamin D from dietary
supplements. The National Health and
Nutrition Examination Survey III
(NHANES III) data indicate that
approximately 33 percent of the U.S.
population 2 years of age and older take
dietary supplements. The NHANES III
data also show that, when vitamin D is
taken as a dietary supplement, the most
frequent level is 400 IU/p/d. As a
conservative estimate of intake of

2 The intake estimate included Parmesan cheese;
however, fortification of hard grating cheeses such
as Parmesan was not requested.

vitamin D from dietary supplements and
conventional food, Kraft considered it
appropriate to assume that consumers of
cheese and cheese products who take
dietary supplements likely would take
dietary supplements containing 400 IU
of vitamin D. They then added this
value to the mean and 90t percentile
intake estimates from current and
proposed food uses for consumers 2
years of age and older. For consumers of
cheese and cheese products, mean and
90t percentile dietary intakes from
current and proposed food uses and
dietary supplements were estimated to
be 735 IU/p/d and 982 IU/p/d,
respectively, for consumers 2 years of
age and older. Kraft chose not to add a
value of 400 IU from supplement use to
intake estimates for infants 0 to 11
months of age due to the low percentage
of infants reported to use supplements
(7 percent) in the NHANES III study.
While we do not agree with Kraft’s
choice to exclude supplement use in the
vitamin D intake for infants, we believe
that, in light of recent recommendations
from the American Academy of
Pediatrics (AAP),3 estimating a
supplement intake of 200 IU/p/d is
more appropriate than 400 IU/p/d for
infants.

Based on AAP recommendations, the
agency assumed a vitamin D intake of
200 IU from supplement use for infants
0 to 11 months of age, resulting in
exposure estimates at the 90th
percentile of 522 IU/p/d and 896 IU/p/
d for breast-fed and nonbreast-fed
infants, respectively. For all other
populations (including children and
adolescents) we assumed a supplement
intake of 400 IU/p/d (Ref. 1).

B. Acceptable Daily Intake for Vitamin
D

In 1997, the Standing Committee on
the Scientific Evaluation of Dietary
Reference Intakes of the Food and
Nutrition Board at IOM conducted an
extensive review of toxicology and
metabolism studies on vitamin D
published through 1996. The IOM
published a detailed report that

3“Prevention of Rickets and Vitamin D
Deficiency: New Guidelines for Vitamin D Intake,”
from the American Academy of Pediatrics in:
Pediatrics Vol. III No. 4, pp. 908-910, April 2003.
The AAP recommends a daily vitamin D
supplement of 200 IU for the following groups:

o All breast-fed infants unless they are weaned to
at least 500 milliliter (mL)/d of vitamin D-fortified
formula or milk.

o All nonbreast-fed infants who are ingesting less
than 500 mL/d of vitamin D-fortified formula or
milk.

¢ Children and adolescents who do not get regular
sunlight exposure, do not ingest at least 500 mL/

d of vitamin D-fortified milk, or do not take a daily
multivitamin supplement containing at least 200 TU
of vitamin D.

included a UL for vitamin D for infants,
children, and adults. The IOM UL for
vitamin D for children 1 to 18 years of
age and adults is 2,000 IU/p/d. The UL
for infants less than 1 year of age is
1,000 IU/p/d.

The IOM considers the UL as the
highest daily intake level of a nutrient
that is unlikely to pose a risk of adverse
effects when the nutrient is consumed
over long periods of time. The UL is
determined using a risk assessment
model developed specifically for
nutrients and considers intake from all
sources: Food, water, nutrient
supplements, and pharmacological
agents. The dose-response assessment,
which concludes with an estimate of the
UL, is built upon three toxicological
concepts commonly used in assessing
the risk of exposures to chemical
substances: No-observed-adverse-effect
level, lowest-observed-effect level, and
an uncertainty factor.

C. Safety Assessment

To support the safety of their
proposed uses for vitamin D3, Kraft
submitted scientific articles published
subsequent to the IOM report and
issuance of the February 2003 final rule
for the use of vitamin D3 in calcium-
fortified fruit juices and fruit juice
drinks (68 FR 9000, February 27, 2003),
including 12 clinical studies in humans
in which subjects received both vitamin
D and calcium supplementation for
periods of up to 3 years. Kraft
concluded that the recent publications
continue to support the safe use of
vitamin D supplementation in both
animals and humans. FDA concurs with
Kraft’s conclusions.

FDA considered the UL established by
IOM for infants, children, and adults
relative to the intake estimates provided
by the petitioner as the primary basis for
assessing the safety of the proposed use
of vitamin D3 in cheese and cheese
products. For all children and adults 2
years of age and older, mean and 90th
percentile intake estimates from current
and proposed food uses of vitamin D are
well below the IOM UL of 2,000 IU/p/

d. For infants 0 to 11 months of age,
mean and 90t percentile intakes are
below the UL of 1000 IU/p/d.
Additionally, when dietary supplements
are included in the calculations, intake
estimates remain below the UL. Because
the EDI of vitamin D from all sources is
less than the UL, the agency concludes
that dietary exposure of vitamin D3 from
its proposed use as a nutrient
supplement in cheese and cheese
products will not pose a safety concern.
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II1. Conclusion

Based on all data relevant to vitamin
Ds reviewed by the agency, FDA
concludes that there is a reasonable
certainty that no harm will result from
the use of vitamin D3 as a nutrient
supplement in cheese and cheese
products, excluding cottage cheese,
ricotta cheese, and hard grating cheeses,
such as Parmesan and Romano as
defined in §§133.165 and 133.183,
respectively, and those defined by the
standard of identity in § 133.148, at
levels up to 81 IU/30 g of cheese. Thus,
vitamin Ds is safe for the proposed use
and the agency concludes that the food
additive regulations should be amended
as set forth in this document. To ensure
that only food grade vitamin Ds is used
in food, the additive must meet the
specifications set forth in § 172.380.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person (see
FOR FURTHER INFORMATION CONTACT). As
provided in § 171.1(h), the agency will
delete from the documents any
materials that are not available for
public disclosure before making the
documents available for inspection.

IV. Environmental Effects

The agency has previously considered
the environmental effects of this rule as
announced in the notice of filing for
FAP 4A4758. No new information or
comments have been received that
would affect the agency’s previous
determination that there is no
significant impact on the human
environment and that an environmental
impact statement is not required.

V. Paperwork Reduction Act of 1995

This final rule contains no collection
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

VI. Objections

Any person who will be adversely
affected by this regulation may file with
the Division of Dockets Management
(see ADDRESSES) written or electronic
objections. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any

particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. For written objections, three
copies of all documents shall be
submitted and shall be identified with
the docket number found in brackets in
the heading of this document. Any
objections received in response to the
regulation may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

VII. Reference

The following reference has been
placed on display at the Division of
Dockets Management (see ADDRESSES)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Memorandum from Folmer, Division of
Petition Review, Chemistry Review Group, to
Kidwell, Division of Petition Review,
February 2, 2005.

List of Subjects in 21 CFR Part 172

Food additives, Reporting and
recordkeeping requirements.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 172 is
amended as follows:

PART 172—FOOD ADDITIVES
PERMITTED FOR DIRECT ADDITION
TO FOOD FOR HUMAN
CONSUMPTION

m 1. The authority citation for 21 CFR

part 172 continues to read as follows:
Authority: 21 U.S.C. 321, 341, 342, 348,

371, 379e.

m 2. Section 172.380 is amended by

adding paragraph (c)(5) to read as

follows:

§172.380 Vitamin Ds.

* * * * *

(C] * *x *

(5) At levels not to exceed 81 IU per
30 grams in cheese and cheese products
as defined under § 170.3(n)(5) of this
chapter, excluding cottage cheese,
ricotta cheese, and hard grating cheeses
such as Parmesan and Romano as
defined in §§133.165 and 133.183 of
this chapter, and those defined by
standard of identity in § 133.148 of this
chapter.

Dated: November 4, 2005.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 05-22670 Filed 11-15-05; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520
Oral Dosage Form New Animal Drugs;
Tylosin

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Elanco Animal Health. The
supplemental NADA provides for use of
tylosin soluble powder in honey bees
for the control of American foulbrood
(Paenibacillus larvae).

DATES: This rule is effective November
16, 2005.

FOR FURTHER INFORMATION CONTACT: Joan
C. Gotthardt, Center for Veterinary
Medicine (HFV-130), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-7571, e-
mail: joan.gotthardt@fda.gov.
SUPPLEMENTARY INFORMATION: Elanco
Animal Health, A Division of Eli Lilly
& Co., Lilly Corporate Center,
Indianapolis, IN 46285, filed a
supplement to NADA 13 076 that
provides for the use of TYLAN (tylosin
tartrate) Soluble in honey bees for the
control of American foulbrood
(Paenibacillus larvae). The approval of
this supplemental NADA relied on
publicly available safety and
effectiveness data contained in Public
Master File (PMF) 5783 which were
compiled under National Research
Support Project 7 (NRSP 7), a national
agricultural research program for
obtaining clearances for use of new
drugs in minor animal species and for
special uses. The supplemental NADA
is approved as of October 17, 2005, and
the regulations in 21 CFR 520.2640 are
amended to reflect the approval. The
basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
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may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has carefully considered
the potential environmental impact of
this action and has concluded that the
action will not have a significant impact
on the human environment and that an
environmental impact statement is not
required. FDA’s finding of no significant
impact and the evidence supporting that
finding, contained in an environmental
assessment, may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 520

Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under the
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2.In § 520.2640, revise paragraph (e)
introductory text, and add paragraph
(e)(4) to read as follows:

§520.2640 Tylosin.

* * * * *

(e) Conditions of use—
* * * * *

(4) Honey bees—(i) Amount. Mix 200
milligrams tylosin in 20 grams
confectioners’/powdered sugar. Use
immediately. Apply (dust) this mixture
over the top bars of the brood chamber
once weekly for 3 weeks.

(ii) Indications for use. For the control
of American foulbrood (Paenibacillus
larvae).

(iii) Limitations. The drug should be
fed early in the spring or fall and
consumed by the bees before the main
honey flow begins, to avoid
contamination of production honey.
Complete treatments at least 4 weeks
before main honey flow.

Dated: November 3, 2005.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 05-22752 Filed 11-15-05; 8:45 am)]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD01-05-100]

Drawbridge Operation Regulations:
Connecticut River, CT

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the Amtrak Old
Saybrook-Old Lyme Bridge, mile 3.4,
across the Connecticut River,
Connecticut. This deviation from the
regulations allows the bridge to operate
on a fixed schedule for bridge openings
from November 21, 2005 through
December 22, 2005. This deviation is
necessary in order to facilitate necessary
scheduled bridge maintenance.

DATES: This deviation is effective from
November 21, 2005 through December
22, 2005.

FOR FURTHER INFORMATION CONTACT: ]udy
Leung-Yee, Project Officer, First Coast
Guard District, at (212) 668—7195.
SUPPLEMENTARY INFORMATION: The Old
Saybrook-Old Lyme Bridge, at mile 3.4,
across the Connecticut River has a
vertical clearance in the closed position
of 19 feet at mean high water and 22 feet
at mean low water. The existing
drawbridge operating regulations are
listed at 33 CFR 117.205(b).

The owner of the bridge, National
Railroad Passenger Corporation
(Amtrak), requested a temporary
deviation from the drawbridge operating
regulations to facilitate scheduled
electrical bridge repairs. In order to
complete the above repairs the bridge
must open on a fixed bridge opening
schedule.

This deviation to the operating
regulations allows the Old Saybrook-
Old Lyme Bridge to operate from
November 21, 2005 through December
22, 2005, as follows:

From Monday through Friday, the
bridge shall open on signal at 8:15 a.m.,
12:15 p.m., and 2:15 p.m., daily. From
4 p.m. through 8 a.m. the bridge shall
open on signal after a four-hour advance

notice is given by calling the number
posted at the bridge.

On Saturday and Sunday, the bridge
shall open on signal at 8 a.m., 10 a.m.,

1 p.m., and 4 p.m., daily. From 4 p.m.
through 8 a.m. the bridge shall open on
signal after a four-hour advance notice
is given by calling the number posted at
the bridge.

The bridge shall open on signal for
commercial vessels at any time after a
four-hour advance notice is given by
calling the number posted at the bridge.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: November 4, 2005.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 05-22647 Filed 11-15-05; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD08-05-052]

Drawbridge Operation Regulations;
Berwick Bay, Morgan City, LA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the
Burlington Northern Railway Vertical
Lift Span Railroad Bridge across
Berwick Bay, mile 17.5 [Gulf
Intracoastal Waterway (Morgan City to
Port Allen Alternate Route), mile 0.4], at
Morgan City, St. Mary Parish, Louisiana.
This deviation provides for two (2) four-
hour bridge closures to conduct
scheduled maintenance to the railroad
on the drawbridge.

DATES: This deviation is effective from

8 a.m. on Tuesday, November 29, 2005
until noon on Wednesday, November
30, 2005.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at the office of the Eighth Coast
Guard District, Bridge Administration
Branch, Hale Boggs Federal Building,
room 1313, 500 Poydras Street, New
Orleans, Louisiana 70130-3310 between
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7 am. and 3 p.m., Monday through
Friday, except Federal holidays. The
telephone number is (504) 589—-2965.
The Bridge Administration Branch of
the Eighth Coast Guard District
maintains the public docket for this
temporary deviation.

FOR FURTHER INFORMATION CONTACT:
David Frank, Bridge Administration
Branch, telephone (504) 589-2965.

SUPPLEMENTARY INFORMATION: The
Burlington Northern Railway Company
has requested a temporary deviation in
order to repair and replace broken bolts
on the lift span of the bridge across
Berwick Bay, mile 17.5, at Morgan City,
St. Mary Parish, Louisiana. This
maintenance is essential for the
continued safe operation of the railroad
bridge. This temporary deviation will
allow the bridge to remain in the closed-
to-navigation position from 8 a.m. until
noon on Tuesday, November 29, 2005
and Wednesday, November 30, 2005.

The vertical lift span bridge has a
vertical clearance of 4 feet above
National Geodetic Vertical Datum
(NGVD) in the closed-to-navigation
position and 73 feet above NGVD in the
open-to-navigation position. Navigation
at the site of the bridge consists of tugs
with tows transporting petroleum
products, chemicals and construction
equipment, commercial fishing vessels,
oil industry related work boats and crew
boats and some recreational craft. Since
the lift span of the bridge will only be
closed to navigation four hours per day
for two days, ample time will be
allowed for commercial and recreational
vessels to schedule transits.
Accordingly, it has been determined
that this closure will not have a
significant effect on vessel traffic. The
bridge normally remains in the open-to-
navigation position until a train enters
the signal block, requiring it to close. An
average number of openings for the
passage of vessels is, therefore, not
available. During the repair period, the
bridge may open for emergencies;
however, delays should be expected to
remove all equipment from the bridge.
The Intracoastal Waterway—Morgan
City to Port Allen Landside Route is an
alternate route for vessels with less than
a 12-foot draft.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: November 7, 2005.
Marcus Redford,
Bridge Administrator.
[FR Doc. 05-22646 Filed 11-15-05; 8:45 am)]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[RME NO. R03-OAR—2004-MD-0010; FRL—
7997-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Metropolitan Washington,
DC 1-Hour Ozone Attainment Plan,
Lifting of Earlier Rules Resulting in
Removal of Sanctions and Federal
Implementation Clocks

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Maryland.
This SIP revision is Maryland’s
attainment plan for the Metropolitan
Washington, DC severe 1-hour ozone
nonattainment area (the Washington
area). EPA previously disapproved in
part a 1-hour ozone attainment plan for
the Maryland portion of the Washington
area and issued a protective finding.
This approval lifts the protective
finding. EPA is also now determining
that Maryland has submitted all
required elements of a severe-area 1-
hour ozone attainment demonstration
and is thus stopping the sanctions and
FIP clocks that were started through a
finding that the State of Maryland had
failed to submit one of the required
elements of a severe-area 1-hour
attainment plan. The intended effect of
this action is to approve Maryland’s 1-
hour ozone attainment plan for the
Washington area and determine that
Maryland now has a fully-approved 1-
hour attainment plan and thus to turn
off the sanctions and FIP clocks started
based on a finding that one element of
the plan was missing and to lift the
protective finding that was issued when
EPA disapproved Maryland’s earlier
plan in part. These final actions are
being taken under the Clean Air Act
(CAA or the Act).

DATES: This final rule is effective on
December 16, 2005.

ADDRESSES: EPA has established a
docket for this action under Regional
Material in EDocket (RME) ID Number
R03-OAR-2004-MD-0010. All
documents in the docket are listed in

the RME index at http://
www.docket.epa.gov/rmepub/. Once in
the system, select “quick search,” then
key in the appropriate RME
identification number. Although listed
in the electronic docket, some
information is not publicly available,
i.e., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy for public inspection
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.

FOR FURTHER INFORMATION CONTACT:
Christopher Cripps, (215) 814—-2179, or
by e-mail at cripps.christopher@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document the terms
“we,” “our,” and “its” refer to the EPA.

I. Background

On July 15, 2005 (70 FR 40946), EPA
published a notice of proposed
rulemaking (NPR) for the State of
Maryland. The NPR proposed approval
of Maryland’s attainment plan for the
Metropolitan Washington, DC severe 1-
hour ozone nonattainment area (the
Washington area). Concurrently, EPA
proposed to rescind its earlier final rule
which disapproved and granted a
protective finding for Maryland’s 1-hour
ozone attainment plan for the
Washington area. In that July 15, 2005
notice of proposed rulemaking, EPA
also proposed to rescind its earlier rule
finding that the State of Maryland failed
to submit one required element of a
severe 1-hour ozone attainment plan,
namely that for a penalty fee program
required under sections 182(d)(3) and
185 of the Act.

II. Public Comments and EPA
Responses

A. Overview

EPA received comments dated August
15, 2005 opposing our proposed action
to approve Maryland’s 1-hour ozone
attainment plan for the Washington, DC
area in the absence of an approved SIP
revision for a section 185 penalty fee
program covering the Maryland portion
of the Washington area.
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One comment was that promulgation
of the 8-hour ozone standard did not
grant EPA the authority to waive the
section 185 penalty fee program for the
Washington area. In support of this
comment, the commenter incorporates
the reasons stated in portions of
comment letters the commenter had
previously submitted on EPA’s
proposed rules for implementation of
the 8-hour ozone NAAQS and on EPA’s
proposed action on two issues raised in
a petition for reconsideration of EPA’s
rule to implement the 8-hour ozone
NAAQS. Specifically, the August 15,
2005 comments enclosed a copy of:

(1) “Proposal to Implement the 8-Hour
Ozone National Ambient Air Quality
Standard, 68 FR 32802 (June 2, 2003), EPA
Docket No. OAR 2003-0079, Comments of:
Clean Air Task Force, American Lung
Association, Conservation Law Foundation,
Earthjustice, Environmental Defense, Natural
Resources Defense Council, Southern
Alliance For Clean Energy, Southern
Environmental Law Center, and U.S. Public
Interest Research Group,” dated August 1,
2003, that was docketed as item number OAR
2003-0079-0215 in EPA Docket No. OAR
2003-0079; and,

(2) A March 21, 2005 comment letter
regarding “‘Notice of proposed rulemaking
responding in part to reconsideration petition
on ozone implementation rule, 70 FR 5593
(Feb. 3, 2005), docket no. OAR-2003-0079,”
that was docketed as item number OAR—
2003-0079-0753 in EPA Docket No. OAR-
2003-0079.

A copy of each of these items has
been placed in the docket for this
action. The commenter specifically
incorporates by reference parts I and IIT
of the June 2, 2003 comments (identified
in the August 15, 2005 document as
being submitted to EPA on August 3,
2003); and parts 1 and 2 of the March
21, 2005 letter).

The second comment asserts that EPA
should defer final action on the
Maryland attainment plan for the
Washington area until after the
resolution of litigation commenced by
the commenter over EPA’s rules to
implement the 8-hour ozone NAAQS
which relate to revocation of the 1-hour
ozone NAAQS and waiver of the section
185 penalty fee program requirement.

B. Comments Regarding Section 185
Penalty Fee Program Under the 8-Hour
Implementation Rule

Comment and Response: The
commenter incorporated by reference
portions of comment letters previously
submitted on EPA’s proposed rules for
implementation of the 8-hour ozone
NAAQS (Phase 1 Rule) and EPA’s
proposed action reconsidering certain
aspects of the final Phase 1 8-hour
ozone NAAQS implementation rule

(Reconsideration Rule). The issues
raised in these comments concern EPA’s
authority and policy bases for
determining that States would no longer
be required to submit SIP meeting the
section 185 fee provision for purposes of
the 1-hour ozone NAAQS once that
standard no longer applied (i.e., for
most areas of the country as of June 15,
2005). EPA responded to these
comments in those two rulemaking
actions. EPA took final action in the
Phase 1 Rule and in the Reconsideration
Rule determining that it had authority to
determine that the section 185 fee SIP

is no longer required in areas where the
1-hour standard had applied. Thus, the
comments cited by the commenter are
not relevant to this rulemaking where
EPA is merely applying that final rule.
However, to the extent those comments
and responses might have some
relevance to the present rulemaking on
the Maryland SIP, we incorporate by
reference our responses found in the
following documents:

(1) The “Final Rule To Implement the 8-
Hour requirements—Phase 1,” 69 FR 23951,
April 30, 2004, particularly 69 FR at 23984—
23988.

(2) “Implementation of the 8-Hour Ozone
National Ambient Air Quality Standard-
Phase 1: Reconsideration,” 70 FR 30592, May
26, 2005, particularly 70 FR at 30593—-30595.

(3) “Final Rule to Implement the 8-hour
National Ambient Air Quality Standard for
Ozone (Phase 1) Response to Comments
Document” dated April 15, 2004, particularly
pages 81 through 106 (inclusive), and, pages
141 through 144 (inclusive).3

C. Comments Advocating a Delay of
Final Action Until Resolution of
Pending Litigation

Comment: EPA received a comment
stating that if EPA did not accept the
commenter’s arguments for not
approving this rule, then EPA should at
least defer its final action until the
litigation challenging EPA’s rules
implementing the 8-hour ozone
standard is resolved, because EPA’s
stated basis for rescinding the Maryland
SIP disapproval and sanctions clock
relies on the national rules. This
comment asserts that delay in
implementing the section 185 penalty
fee requirements would “undermine”
air quality in the Washington area and
that there is no harm in requiring
Maryland to move forward in the
interim with adoption of SIP provisions
to implement the section 185 penalty
fee provisions. The comment notes that
the District and Virginia have already

3 A copy of this document is available in the
docket (both paper and electronic) for this action
and previously was docketed as items numbers
OAR-2003-0079-0715 and OAR-2003-0079-0716
in EPA Docket No. OAR-2003-0079.

adopted and submitted SIP revisions for
the section 185 penalty fee program and
received EPA’s approval of these SIP
revisions.

Response: EPA disagrees that we
should defer action on the Maryland SIP
until the litigation on the Phase 1 and
Reconsideration Rules is resolved and
that such a deferral would not result in
any harm. Such litigation could take a
year or more until the court issues a
decision. In the interim, the State would
face sanctions and a FIP if it failed to
adopt and submit the section 185 fees
SIP. Thus, harm could result from the
imposition of sanctions. Additionally,
the State or EPA would also be required
to devote resources to developing a
section 185 fees SIP or FIP.

Section 185 Penalty Fee and Air
Quality: EPA disagrees with the
commenter’s assertion that approving
the Maryland attainment plan without a
section 185 penalty fee provision would
‘“undermine the air quality” in the
Washington area. The section 185 fee
obligation is not a control measure that
results in reductions of ozone precursor
emissions. As we previously noted, in
response to the comments submitted on
our rulemaking disapproving
Maryland’s attainment plan, but
granting a protective finding for
transportation conformity purposes, the
section 185 fee program is not a control
measure. See, 70 FR 25719 at 25721—
25722, May 13, 2005. Section 185 of the
Act simply requires that the SIP contain
a provision that major stationary sources
within a severe or extreme
nonattainment area pay “‘a fee to the
state as a penalty” for failure of that area
to attain the ozone NAAQS by the area’s
attainment date. This penalty fee is
based on the tons of volatile organic
compounds or nitrogen oxides emitted
above a source-specific trigger level
during the “attainment year.” It first
comes due for emissions during the
calendar year beginning after the
attainment date and must be paid
annually until the area is redesignated
to attainment of the ozone NAAQS. 42
U.S.C. 7511d(a)—(c); 7511a(f)(1). Thus, if
a severe area, with an attainment date of
November 15, 2005, fails to attain by
that date, the first penalty assessment
will be assessed in calendar year 2006
for emissions that exceed 80% of the
source’s 2005 baseline emissions.

A penalty fee that is based on
emissions could have some incidental
effect on emissions if sources decrease
their emissions to reduce the amount of
the per ton monetary penalty. However,
the penalty fee does not ensure that any
actual emissions reduction will ever
occur, since every source can pay a
penalty rather than achieve actual
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emissions reductions. The provision’s
plain language evinces an intent to
penalize emissions in excess of a
threshold by way of a fee; it does not
have as a stated purpose the goal of
emissions reductions.

In addition, we note that it is unlikely
that the section 185 penalty fee would
take effect for the Washington, DC
severe 1-hour ozone nonattainment. The
Act is clear that the section 185 penalty
fees apply only if a severe or extreme
area fails to attain the ozone NAAQS by
the applicable attainment date. If the 1-
hour ozone standard were still intact,
and if the Washington area were to
attain the 1-hour ozone NAAQS by its
attainment date of November 15, 2005,
then the requirement that sources pay
the section 185 penalty fees would
never be triggered. A determination that
the Washington area has attained or not
attained the standard by its attainment
date must be based on air quality
monitoring data for the 2003 through
2005 (inclusive ozone seasons). The
form of the 1-hour ozone standard is
such that to show attainment a monitor
must have no more than an average of
one expected exceedance over a three
year period. 40 CFR 50.9. The procedure
for determining the number of expected
exceedances is set forth in Appendix H
to 40. EPA has reviewed the available
air quality data for the Washington area.
No monitor was violating the 1-hour
ozone standard in 2003 and 2004.
Additionally, we note our review of the
air quality data for the 2005 ozone
season (which has not yet been quality-
assured by the States and for which the
quality-assurance certification is not
required until July 1, 2006), indicates
there have been no reported
exceedances of the 1-hour ozone
NAAQS in the Washington area through
September 30, 2005. Thus, it seems
likely that, had the 1-hour ozone
standard not been revoked, the
Washington area would attain the 1-
hour NAAQS by the area’s 1-hour ozone
attainment deadline, and that the
section 185 fees will not apply for
purposes of the 1-hour NAAQS in the
area.

EPA’s Delay Could Result in
Irreparable Harm: We disagree with the
commenter that requiring Maryland to
adopt the section 185 fees program will
not result in irreparable harm.

If we do not find that Maryland has
fully met its obligations with respect to
the 1-hour attainment demonstration
obligation, the Maryland portion of the
Washington area will be subject to the
2:1 offset sanction of 40 CFR 52.31 on
December 21, 2005 pursuant to our
finding that the State failed to submit a
section 185 penalty fee program. See 69

FR 29236 (May 21, 2004). The highway
sanctions of 40 CFR 52.31 would
commence on June 21, 2006. The
briefing schedule in the South Coast Air
Quality Management Dist v. EPA, No.
04-1200 (and consolidated cases) (D.C.
Cir., filed 6—29-04) challenge to the 8-
hour implementation rules currently
does not call for EPA to submit its brief
until January 26, 2006, and final briefs
by May 26, 2006, i.e., after the offset
sanctions have commenced and less
than a month before the highway
sanctions will commence. Therefore, the
State would either be subject to
sanctions for some period of time, or
would need to devote resources to
adopting the section 185 fees program.
Thus, the State and its citizens would be
harmed—either from the sanctions or
from the need to devote limited state
resources to adopting the program.

III. Final Action

EPA is approving Maryland’s
attainment plan for the Metropolitan
Washington, DC severe 1-hour ozone
nonattainment area. Concurrently, EPA
is determining that Maryland has
submitted all required elements of a
severe-area 1-hour ozone attainment
demonstration and is thus stopping the
sanctions and FIP clocks that were
started through a finding that the State
of Maryland had failed to submit one of
the required elements of a severe-area 1-
hour attainment plan. See May 13, 2005
(70 FR 25719). Additionally, since the
State now has a fully approved 1-hour
ozone attainment demonstration SIP, we
are lifting the protective finding that
was issued with our earlier disapproval
of Maryland’s 1-hour ozone attainment
demonstration. See May 13, 2005 (70 FR
25719).

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility

Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal requirement, and does not alter
the relationship or the distribution of
power and responsibilities established
in the Clean Air Act. This rule also is
not subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
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Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 17, 2006.

Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
approving Maryland’s attainment plan
for the Metropolitan Washington, DC
severe 1-hour ozone nonattainment area
and rescinding earlier final rules
starting sanctions clocks from may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Volatile organic compounds.

Dated: November 8, 2005. Donald S.
Welsh,

Regional Administrator,
Region III.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart V—Maryland

m 2.In §52.1070, the table in paragraph
(e) is amended by adding the entry for
1-hour Ozone Attainment Plan at the
end of the table to read as follows:

§52.1070 Identification of plan.
* * * * *
(e) * *x %

Name of non-regulatory SIP

Applicable geographic area

State submittal

EPA approval date

Additional explanation

revision date
1-hour Ozone Attainment Plan ~ Washington DC 1-hour ozone 9/2/2003 11/16/05 [Insert page number
nonattainment area. 2/24/2004 where the document begins].

§52.1073 [Amended]

m 3. Section 52.1073 is amended by
removing and reserving paragraphs (f)
and (g).

[FR Doc. 05-22700 Filed 11-15-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[RO5-OAR-2005-IN-0008; FRL-7997-8]

Determination of Attainment, Approval
and Promulgation of Implementation
Plans and Designation of Areas for Air
Quality Planning Purposes; Indiana;
Redesignation of Delaware County to
Attainment of the 8-Hour Ozone
Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: On August 25, 2005, the State
of Indiana, through the Indiana
Department of Environmental
Management (IDEM), submitted: a
request for EPA approval of a
redesignation of Delaware County to
attainment of the 8-hour ozone National
Ambient Air Quality Standard
(NAAQS); and a request for EPA
approval of an Indiana State
Implementation Plan (SIP) revision

containing a 10-year ozone maintenance
plan for Delaware County. EPA is
approving the State’s requests.

EPA’s approval of the redesignation
request is based on the determination
that Delaware County and the State of
Indiana have met the criteria for
redesignation to attainment specified in
the Clean Air Act (CAA), including the
determination that Delaware County has
attained the 8-hour ozone standard. In
conjunction with the approval of the
redesignation request for Delaware
County, EPA is approving the State’s
plan to maintain the attainment of the
8-hour ozone NAAQS through 2015 in

this area as a revision to the Indiana SIP.

EPA is also approving the 2015 Volatile
Organic Compounds (VOC) and
Nitrogen Oxides (NOx) Motor Vehicle
Emissions Budgets (MVEBs) for this
area, as defined in the ozone
maintenance plan, for purposes of
transportation conformity.

DATES: This rule is effective on January
3, 2006, unless EPA receives adverse
written comments by December 16,
2005. If EPA receives adverse
comments, EPA will publish a timely
withdrawal of the rule in the Federal
Register and inform the public that the
rule will not take effect.

ADDRESSES: Submit comments,
identified by Regional Material in
EDocket (RME) ID No. R0O5—-OAR-2005—
IN-0008, by one of the following
methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

Agency Web site: http://
docket.epa.gov/rmepub/. Regional RME,
EPA’s electronic public docket and
comments system, is EPA’s preferred
method for receiving comments. Once
in the system, select “‘quick search,”
then key in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

E-mail: mooney.john@epa.gov.
Fax:(312) 886-5824.

Mail: You may send written
comments to: John M. Mooney, Chief,
Criteria Pollutant Section, (AR-18]),
U.S. Environmental Protection Agency,
77 West Jackson Boulevard, Chicago,
Mlinois 60604.

Hand delivery: Deliver your
comments to: John M. Mooney, Chief,
Criteria Pollutant Section, (AR-18]),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
18th floor, Chicago, Illinois 60604. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 AM to 4:30 PM excluding
Federal holidays.
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Instructions: Direct your comments to
RME ID No. R05-OAR-2005-IN-0008.
EPA’s policy is that all comments
received will be included in the public
docket without change, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through RME, regulations.gov,
or e-mail. The EPA RME Web site and
the federal regulations.gov Web site are
“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Publicly available docket materials are
available either electronically in RME or
in hard copy at Environmental
Protection Agency, Region 5, Air and
Radiation Division, 77 West Jackson
Boulevard, Chicago, Illinois 60604. We
recommend that you telephone Edward
Doty, Environmental Scientist, at (312)
886—6057 before visiting the Region 5
office. This Facility is open from 8:30
AM to 4:30 PM, Monday through
Friday, excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
Edward Doty, Environmental Scientist,
Criteria Pollutant Section, Air Programs
Branch (AR-18]J), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886—6057,
doty.edward@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever

9 ¢

“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. EPA’s Actions

A. What actions is EPA taking?

B. Do these actions apply to me?

C. What is the background for these
actions?

II. What Are the Criteria for Redesignation to
Attainment?

III. What Is the Effect of EPA’s Actions?

IV. What Is EPA’s Analysis of the State’s
Request?

V. Has Indiana Adopted Acceptable Motor
Vehicle Emissions Budgets for the End of
the 10-Year Maintenance Plan (for 2015)
Which Can Be Used to Support
Conformity Determinations?

A. How are the MVEBs developed and
what are the MVEBs for Delaware
County?

B. What is a safety margin?

C. Are the MVEBs approvable?

VL. Final Actions
VII. Statutory and Executive Order Reviews

I. EPA’s Actions
A. What actions is EPA taking?

EPA is taking several related actions.
EPA is determining that Delaware
County has attained the 8-hour ozone
NAAQS, and that it has met the
requirements for redesignation to
attainment of the 8-hour ozone NAAQS
under section 107(d)(3)(E) of the CAA.
EPA is, therefore, approving a request
from the State of Indiana to change the
designation of Delaware County from
nonattainment to attainment for the 8-
hour ozone NAAQS.

EPA is also approving Indiana’s ozone
maintenance plan for this area as a SIP
revision. The maintenance plan is
designed to keep Delaware County in
attainment of the 8-hour ozone NAAQS
for the next 10 years, through 2015. As
supported by and consistent with the
ozone maintenance plan, EPA is also
approving the 2015 VOC and NOx
MVEBs for Delaware County for
conformity purposes.

B. Do these actions apply to me?

These actions pertain to the
designation of Delaware County for the
8-hour ozone NAAQS and to the
emission controls related to attainment
and maintenance of the 8-hour ozone
NAAQS in this area. The emissions of
concern are VOC and NOx. If you own
or operate a VOC or NOx emissions
source in Delaware County or live in
this area, this final action may impact or
apply to you. It may also impact you if
you are involved in transportation
planning or implementation of emission
controls in this area.

C. What is the background for these
actions?

EPA has determined that ground-level
ozone is detrimental to human health.
On July 18, 1997, the EPA promulgated
an 8-hour ozone NAAQS (62 FR 38856)
of 0.08 parts per million parts of air
(0.08 ppm) (80 parts per billion (ppb)).1
The 8-hour ozone standard replaces a
prior 1-hour ozone NAAQS, which was
promulgated on February 8, 1979 (44 FR
8202), and which was revoked on June
15, 2005. It should be noted that
ground-level ozone is not directly
emitted by sources. Rather, emitted NOx
and VOC react in the presence of
sunlight to form ground-level ozone
along with other secondary compounds.
NOx and VOC are referred to as “ozone
precursors.”

The CAA required EPA to designate
as nonattainment any area that violated
the 8-hour ozone NAAQS based on the
three most recent years of air quality
data (2001-2003 ozone data were
considered for the initial 8-hour ozone
designations). The Federal Register
notice making these designations was
signed on April 15, 2004, and was
published on April 30, 2004 (69 FR
23857).

The CAA contains two sets of
provisions—subpart 1 and subpart 2—
that address planning and emission
control requirements for nonattainment
areas. (Both are found in title I, part D
of the CAA.) Subpart 1 contains general,
less prescriptive, requirements for
nonattainment areas for any pollutant,
including ozone, governed by a NAAQS,
and applies to all nonattainment areas.
Subpart 2 contains more specific
requirements for certain ozone
nonattainment areas, and applies to
ozone nonattainment areas classified
under section 181 of the CAA. Subpart
1 nonattainment areas, those areas not
classified under section 181 of the CAA,
are subject only to the provisions of
subpart 1. Subpart 2 nonattainment
areas, however, are subject to the
provisions of subpart 2, as well as to the
provisions of subpart 1 (many of the
requirements in subpart 1 are
superseded by the more-prescriptive
requirements of subpart 2).

In the April 30, 2004 designation
rulemaking, EPA divided 8-hour ozone
nonattainment areas into the categories
of subpart 1 nonattainment (basic
nonattainment areas) and subpart 2
nonattainment (classified nonattainment

1This standard is violated in an area when any
ozone monitor in the area (or in its impacted
downwind environs) records 8-hour ozone
concentrations with an average of the annual
fourth-highest daily maximum 8-hour ozone
concentrations over a three year period equaling or
exceeding 85 ppb.
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areas) based on their 8-hour ozone
design values (i.e., the three-year
average annual fourth-highest daily
maximum 8-hour ozone concentrations
at the worst-case monitoring sites in the
designated areas) and their 1-hour ozone
design values (i.e., the fourth-highest
daily maximum 1-hour ozone
concentrations over the three-year
period at the worst-case monitoring sites
in the designated areas).2 8-hour ozone
nonattainment areas with 1-hour ozone
design values equaling or exceeding 121
ppb were designated as classified
nonattainment areas (as nonattainment
areas required to meet the requirements
of subpart 2 of the CAA). All other 8-
hour ozone nonattainment areas were
designated as basic nonattainment areas.

In the April 30, 2004 designation/
classification rulemaking, Delaware
County was designated as
nonattainment for the 8-hour ozone
standard, and was identified as a basic,
subpart 1 nonattainment area.? This
designation was based on ozone data
collected in Delaware County during the
2001-2003 period.

On August 25, 2005, the State of
Indiana requested redesignation of
Delaware County to attainment for the
8-hour ozone NAAQS based on ozone
data collected during the 2002—-2004
period. This redesignation request was
supplemented on October 20, 2005 with
a clarification of the State’s intent with
regard to the triggering of contingency
measures in the ozone maintenance
plan for Delaware County. Today’s final
rule addresses the ozone redesignation
request as modified.

II. What Are the Criteria for
Redesignation to Attainment?

The CAA provides the requirements
for redesignating a nonattainment area
to attainment. Specifically, section
107(d)(3)(E) allows for redesignation to
attainment provided that: (1) The
Administrator determines that the area
has attained the applicable NAAQS; (2)
the Administrator has fully approved an
applicable SIP for the area under section
110(k) of the CAA; (3) the Administrator
determines that the improvement in air
quality is due to permanent and

2The 8-hour ozone design value and 1-hour
ozone design value for each area were not
necessarily recorded at the same monitoring site.
The worst-case monitoring site for each
concentration averaging time was considered for
each area.

3Because this area was not violating the 1-hour
ozone NAAQS, with a 1-hour ozone design value
at or above the 121 ppb cutoff at the time of the
promulgation of the 8-hour ozone designations and
classifications, EPA determined that this area
should be addressed through the less-prescriptive
requirements of subpart 1 of the CAA rather than
through the more-prescriptive requirements of
subpart 2 of the CAA.

enforceable emissions reductions
resulting from implementation of the
applicable SIP, Federal air pollution
control regulations, and other
permanent and enforceable emissions
reductions; (4) the Administrator has
fully approved a maintenance plan for
the area as meeting the requirements of
section 175A of the CAA; and, (5) the
State containing the area has met all
requirements applicable to the area
under section 110 and part D of the
CAA.

EPA provided guidance on
redesignation in the General Preamble
for the Implementation of Title I of the
CAA Amendments of 1990 on April 16,
1992 (57 FR 13498), and supplemented
this guidance on April 29, 1992 (57 FR
13498). EPA provided further guidance
on processing redesignation requests in
the following documents:

Ozone and Carbon Monoxide Design
Value Calculations,” Memorandum
from Bill Laxton, June 18, 1990;

“Maintenance Plans for Redesignation
of Ozone and Carbon Monoxide
Nonattainment Areas,” Memorandum
from G.T. Helms, Chief, Ozone/Carbon
Monoxide Programs Branch, April 30,
1992;

“Contingency Measures for Ozone
and Carbon Monoxide (CO)
Redesignations,” Memorandum from
G.T. Helms, Chief, Ozone/Carbon
Monoxide Programs Branch, June 1,
1992;

“Procedures for Processing Requests
to Redesignate Areas to Attainment,”
Memorandum from John Calcagni,
Director, Air Quality Management
Division, September 4, 1992;

“State Implementation Plan (SIP)
Actions Submitted in Response to Clean
Air Act (Act) Deadlines,” Memorandum
from John Calcagni, Director, Air
Quality Management Division, October
28, 1992; “Technical Support
Documents (TSD’s) for Redesignation of
Ozone and Carbon Monoxide
Nonattainment Areas,” Memorandum
from G.T. Helms, Chief, Ozone/Carbon
Monoxide Programs Branch, August 17,
1993;

“State Implementation Plan (SIP)
Requirements for Areas Submitting
Requests for Redesignation to
Attainment of the Ozone and Carbon
Monoxide (CO) National Ambient Air
Quality Standards (NAAQS) On or After
November 15, 1992,” Memorandum
from Michael H. Shapiro, Acting
Assistant Administrator for Air and
Radiation, September 17, 1993;

“Use of Actual Emissions in
Maintenance Demonstrations for Ozone
and CO Nonattainment Areas,”
Memorandum from D. Kent Berry,

Acting Director, Air Quality
Management Division, November 30,
1993;

“Part D New Source Review (part D
NSR) Requirements for Areas
Requesting Redesignation to
Attainment,” Memorandum from Mary
D. Nichols, Assistant Administrator for
Air and Radiation, October 14, 1994;
and,

“Reasonable Further Progress,
Attainment Demonstration, and Related
Requirements for Ozone Nonattainment
Areas Meeting the Ozone National
Ambient Air Quality Standard,”
Memorandum from John S. Seitz,
Director, Office of Air Quality Planning
and Standards, May 10, 1995.

II1. What Is the Effect of EPA’s Actions?

Approval of this redesignation request
would change the official designation of
Delaware County for the 8-hour ozone
NAAQS found at 40 CFR part 81 from
nonattainment to attainment. This final
rule would also incorporate into the
Indiana SIP a plan for maintaining the
8-hour ozone NAAQS in the area
through 2015. The maintenance plan
includes contingency measures to
remedy or prevent possible future
violations of the 8-hour ozone NAAQS,
and establishes MVEB’s of 3.50 tons per
day (tpd) for VOC and 4.82 tpd for NOx
for Delaware County.

IV. What Is EPA’s Analysis of the
State’s Request?

In this final rule, EPA: (1) Determines
that Delaware County has attained the 8-
hour ozone standard and approves the
redesignation of Delaware County to
attainment of the 8-hour ozone NAAQS;
and, (2) approves the ozone
maintenance plan and 2015 VOC and
NOx MVEBEs for this area. The bases for
our determination and approvals are as
follows:

1. Delaware County Has Attained the 8-
Hour Ozone NAAQS

EPA has determined that Delaware
County has attained the 8-hour ozone
NAAQS. For ozone, an area may be
considered to be attaining the 8-hour
ozone NAAQS if there are no violations
of the NAAQS, as determined in
accordance with 40 CFR 50.10 and
Appendix I of 40 CFR part 50, based on
the most recent three complete,
consecutive calendar years of quality-
assured air quality monitoring data at
any monitoring site in the area. To
attain this standard, the average of the
annual fourth-high daily maximum 8-
hour average ozone concentrations
recorded at each monitor (the
monitoring site’s ozone design value)
over the 3-year period must not exceed
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the ozone standard. Based on the
rounding convention described in 40
CFR part 50, Appendix I, the 8-hour
ozone standard is attained if the area’s
ozone design value (highest ozone
design value for all monitoring sites in
the area) is 84 ppb or lower. The data
must be collected and quality-assured in
accordance with 40 CFR part 58, and
recorded in EPA’s Aerometric
Information Retrieval System (AIRS).
The ozone monitors generally should

have remained at the same locations for
the duration of the monitoring period
required for demonstrating attainment
(for three years or more).

As part of the August 25, 2005 ozone
redesignation request, IDEM submitted
summarized ozone monitoring data
indicating the top four daily maximum
8-hour ozone concentrations for the sole
monitoring site in Delaware County,

Albany Elementary, for each year during

the 2001-2004 period. These ozone

concentrations have been quality-
assured and are a subset of the quality-
assured ozone data stored in EPA’s
AIRS. The annual fourth-high 8-hour
ozone monitoring concentrations and
the three-year average fourth-high 8-
hour ozone concentrations are
summarized in Table 1. Of particular
note is the three-year average for the
2002-2004 period, the air quality basis
for the determination of attainment for
Delaware County.

TABLE 1.—ANNUAL FOURTH-HIGH 8-HOUR OZONE CONCENTRATIONS AND THREE-YEAR AVERAGE FOURTH-HIGH 8-HOUR
OzONE CONCENTRATIONS IN DELAWARE COUNTY INDIANA, CONCENTRATIONS IN PPB

Fourth-high Three-year

Site Year 8-hour average for

concentration ending year
AIDaNY EIBMENTANY ......ooiiiii e e 2001 84 NA
Albany Elementary ... 2002 95 NA
Albany Elementary ... 2003 85 88
Albany Elementary ... 2004 70 83

These data show that the ozone
design value (average annual fourth-
high daily maximum 8-hour ozone
concentration over a three-year period)
for the only ozone monitoring site in
Delaware County during the 2002—-2004
period is below the 85 ppb 8-hour ozone
standard violation cut-off. These data
support the conclusion that Delaware
County did not experience a monitored
violation of the 8-hour ozone standard
during the period of 2002—-2004.
Preliminary data through September of
the 2005 ozone season show that
Delaware County continues to attain the
8-hour ozone standard.

EPA believes that the data submitted
by Indiana provide an adequate
demonstration that Delaware County
has attained the 8-hour ozone NAAQS.

Indiana has committed to continue
ozone monitoring in Delaware County.
IDEM commits to consult with the EPA
prior to making any changes in this
ozone monitoring.

2. Delaware County Has Met All
Applicable Requirements Under Section
110 and Part D of the CAA and the Area
Has a Fully Approved SIP Under
Section 110(k) of the CAA

We have determined that Indiana has
met all currently applicable SIP
requirements for purposes of
redesignation of Delaware County under
section 110 of the CAA (general SIP
requirements). We have also determined
that the Indiana SIP meets all SIP
requirements currently applicable for
purposes of redesignation under Part D
of title I of the CAA (requirements
specific to subpart 1 nonattainment
areas). See section 107(d)(3)(E)(v) of the

CAA. In addition, we have determined
that the Indiana SIP is fully approved
with respect to requirements applicable
for purposes of redesignation. See
section 107(d)(3)(E)(ii) of the CAA. In
making these determinations, we have
ascertained what SIP requirements are
applicable to the area for purposes of
redesignation, and have determined that
the portions of the SIP meeting these
requirements are fully approved under
section 110(k) of the CAA. We note that
SIPs must be fully approved only with
respect to currently applicable
requirements of the CAA.

a. Delaware County has met all
applicable requirements under section
110 and part D of the CAA. The
September 4, 1992 Calcagni
memorandum (see ‘“Procedures for
Processing Requests to Redesignate
Areas to Attainment,” Memorandum
from John Calcagni, Director, Air
Quality Management Division,
September 4, 1992) describes EPA’s
interpretation of section 107(d)(3)(E) of
the CAA. Under this interpretation, to
qualify for redesignation of an area to
attainment, the state and the area must
meet the relevant CAA requirements
that come due prior to the state’s
submittal of a complete redesignation
request for the area. See also the
September 17, 1993 Shapiro
memorandum and 66 FR 12459, 12465—
12466 (March 7, 1995) (redesignation of
Detroit-Ann Arbor, Michigan to
attainment of the 1-hour ozone
NAAQS). Applicable requirements of
the CAA that come due subsequent to
the state’s submittal of a complete
request remain applicable until a
redesignation to attainment is approved,

but are not required as a prerequisite to
redesignation. See section 175A(c) of
the CAA. Sierra Club v. EPA, 375 F.3d
537 (7th Cir. 2004). See also 68 FR
25424, 25427 (May 12, 2003)
(redesignation of the St. Louis/East St.
Louis area to attainment of the 1-hour
ozone NAAQS).

General SIP requirements: Section
110(a) of title I of the CAA contains the
general requirements for a SIP, which
include: enforceable emission
limitations and other emission control
measures, means, or techniques;
provisions for the establishment and
operation of appropriate devices
necessary to collect data on ambient air
quality; and programs to enforce the
emission limitations. General SIP
elements and requirements are
delineated in section 110(a)(2) of title I,
part A of the CAA. These requirements
and SIP elements include, but are not
limited to, the following: (a) Submittal
of a SIP that has been adopted by the
state after reasonable public notice and
a hearing; (b) provisions for
establishment and operation of
appropriate procedures needed to
monitor ambient air quality; (c)
implementation of a source permit
program; (d) provisions for
implementation of part C requirements
(Prevention of Significant Deterioration
(PSD)) and part D requirements (New
Source Review (NSR)) for new sources
or major source modifications; (e)
criteria for stationary source emission
control measures, monitoring, and
reporting; (f) provisions for air quality
modeling; and (g) provisions for public
and local agency participation.
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Section 110(a)(2)(D) of the CAA
requires that SIPs contain certain
measures to prevent sources in a state
from significantly contributing to air
quality problems in another state. To
implement this provision, EPA has
required certain states to establish
programs to address transport of air
pollutants (NOx SIP call, Clean Air
Interstate Rule (CAIR)). However, the
section 110(a)(2)(D) requirements for a
state are not linked with a particular
nonattainment area’s designation and
classification. EPA believes that the
requirements linked with a particular
nonattainment area’s designation and
classification are the relevant measures
to evaluate in reviewing a redesignation
request. The transport SIP submittal
requirements, where applicable,
continue to apply to a state regardless of
the desgination of any one particular
area in the state.

We believe that these requirements
should not be construed to be applicable
requirements for purposes of
redesignation. Further, we believe that
the other section 110 elements
described above that are not connected
with nonattainment plan submissions
and not linked with an area’s attainment
status are also not applicable
requirements for purposes of
redesignation. A state remains subject to
these requirements after an area is
redesignated to attainment. We
conclude that only the section 110 and
part D requirements which are linked
with a particular area’s designation and
classification are the relevant measures
in evaluating a redesignation request.
This approach is consistent with EPA’s
existing policy on applicability of
conformity and oxygenated fuels
requirements for redesignation
purposes, as well as with section 184
ozone transport requirements. See
Reading, Pennsylvania, proposed and
final rulemakings (61 FR 53174-53176,
October 10, 1996), (62 FR 24826, May 7,
1997); Cleveland-Akron-Loraine, Ohio,
final rulemaking (61 FR 20458, May 7,
1996); and Tampa, Florida, final
rulemaking (60 FR 62748, December 7,
1995). See also the discussion on this
issue in the Cincinnati ozone
redesignation (65 FR 37890, June 19,
2000), and the Pittsburgh ozone
redesignation (66 FR 50399, October 19,
2001).

We believe that section 110 elements
not linked to the area’s nonattainment
status are not applicable for purposes of
redesignation. Any section 110
requirements that are linked to the part
D requirements for 8-hour ozone
nonattainment areas are not yet due,
since, as explained below, no Part D
requirements applicable for purposes of

redesignation under the 8-hour standard
became due prior to submission of the
redesignation requests. Therefore, as
discussed above, for purposes of
redesignation, they are not considered
applicable requirements.

Part D SIP requirements. EPA has
determined that the Indiana SIP meets
applicable SIP requirements under part
D of the CAA since no requirements
applicable for purposes of redesignation
became due for the 8-hour ozone
standard prior to submission of the
Delaware County redesignation request.
Subpart 1 of part D, found in sections
172-176 of the CAA, sets forth the basic
nonattainment area plan requirements
applicable to all nonattainment areas.
Because Delaware County is a subpart 1
8-hour ozone nonattainment area and is
not classified under subpart 2 of part D
of the CAA for the 8-hour ozone
standard, subpart 2 of part D of the CAA
does not apply to this area.

Part D, Subpart 1 applicable
requirements. For purposes of
evaluating this ozone redesignation
request, the applicable part D, subpart 1
SIP requirements for Delaware County
are contained in section 172 of the CAA.
A thorough discussion of the
requirements of section 172 can be
found in the General Preamble for
Implementation of Title I (57 FR 13498,
April 16, 1992).

No requirements applicable for
purposes of redesignation under part D
became due prior to submission of the
redesignation request, and, therefore,
none is applicable to the area for
purposes of redesignation. For example,
the requirement for an ozone attainment
demonstration to meet the requirement
of section 172(c)(1) is not yet applicable,
nor are the requirements for Reasonably
Available Control Measures (RACM)
and Reasonably Available Control
Technology (RACT) (section 172(c)(1)),
Reasonable Further Progress (RFP)
(section 172(c)(2)), and contingency
measures (section 172(c)(9)).

Since the State of Indiana has
submitted a complete ozone
redesignation request for Delaware
County prior to the deadline for any
submissions required for purposes of
redesignation, we have determined that
these requirements do not apply to
Delaware County for purposes of
redesignation.

Section 176 conformity requirements.
Section 176(c) of the CAA requires
states to establish criteria and
procedures to ensure that the Federally-
supported and funded activities,
including highway projects, conform to
the air planning goals in the applicable
SIPs. The requirement to determine
conformity applies to transportation

plans, programs and projects developed,
funded, or approved under Title 23
U.S.C. and the Federal Transit Act
(transportation conformity) as well as to
all other Federally supported or funded
projects (general conformity). State
conformity revisions must be consistent
with Federal conformity regulations
relating to consultation, enforcement,
and enforceability that the CAA
required the EPA to promulgate.

EPA believes that it is reasonable to
interpret the conformity SIP
requirements as not applying for
purposes of evaluating the ozone
redesignation request under section
107(d) of the CAA because state
conformity rules are still required after
redesignation of an area to attainment of
a NAAQS and Federal conformity rules
apply where state rules have not been
approved. See Wall v. EPA, 265 F.3d
426 (6th Cir. 2001). See also 60 FR
62748 (December 7, 1995) (Tampa,
Florida).

Identification and Quantification of
Allowable Emissions for Major New or
Modified Stationary Sources. EPA has
also determined that areas being
redesignated need not comply with the
requirement that a NSR program be
approved prior to redesignation,
provided that the area demonstrates
maintenance of the standard without
part D NSR, since PSD requirements
will apply after redesignation. A more
detailed rationale for this view is
described in a memorandum from Mary
Nichols, Assistant Administrator for Air
and Radiation, dated October 14, 1994,
entitled, “Part D New Source Review
Requirements for Areas Requesting
Redesignation to Attainment.” Indiana
has demonstrated that Delaware County
will be able to maintain the 8-hour
ozone standard without part D NSR in
effect, and therefore, EPA concludes
that the State need not have a fully
approved part D NSR program prior to
approval of the redesignation request.
The State’s PSD program will become
effective in Delaware County upon
redesignation to attainment. See
rulemakings for Detroit, Michigan (60
FR 12467-12468, March 7, 1995);
Cleveland-Akron-Lorain, Ohio (61 FR
20458, 20469-20470, May 7, 1996);
Louisville, Kentucky (66 FR 53665,
October 23, 2001); Grand Rapids,
Michigan (61 FR 31834-31837, June 21,
1996). Thus, the area has satisfied all
applicable requirements for purposes of
redesignation under section 110 and
part D of the CAA.

b. Delaware County has a fully
approved SIP under section 110(k) of
the CAA. EPA has fully approved the
Indiana SIP for Delaware County under
section 110(k) of the CAA for all
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requirements applicable for purposes of
redesignation. EPA may rely on prior
SIP approvals in approving a
redesignation request (See the
September 4, 1992 John Calcagni
memorandum, page 3, Southwestern
Pennsylvania Growth Alliance v.
Browner, 144 F.3d 984, 989—990 (6th
Cir. 1998), Wall v. EPA, 265 F.3d 426
(6th Cir. 2001)) plus on any additional
measures it may approve in conjunction
with a redesignation action. See 68 FR
25426 (May 12, 2003). Since the passage
of the CAA of 1970, Indiana has adopted
and submitted, and EPA has fully
approved, provisions addressing the
various required SIP elements
applicable to Delaware County for the 1-
hour ozone standard. No Delaware
County-related SIP provisions are
currently disapproved, conditionally
approved, or partially approved. As
indicated above, EPA believes that the
section 110 elements not connected

with nonattainment plan submissions
and not linked to the area’s
nonattainment status are not applicable
requirements for purposes of
redesignation. EPA also believes that
since the part D requirements applicable
for purposes of redesignation did not
become due prior to submission of the
redesignation request, they also are,
therefore, not applicable requirements
for purposes of redesignation.

3. The Air Quality Improvement in
Delaware County Is Due to Permanent
and Enforceable Reductions in
Emissions From Implementation of the
SIP and Applicable Federal Air
Pollution Control Regulations and Other
Permanent and Enforceable Emission
Reductions

EPA believes that the State of Indiana
has demonstrated that the observed air
quality improvement in Delaware
County is due to permanent and

enforceable reductions in emissions
resulting from the implementation of
the SIP, Federal measures, and other
state-adopted measures.

In making this demonstration, the
State has documented the changes in
VOC and NOx emissions for both
Delaware County and for nine Central
Indiana Counties (Boone, Hamilton,
Hancock, Hendricks, Johnson, Madison,
Marion, Morgan, and Shelby), whose
emissions are believed to substantially
impact the air quality in Delaware
County, for the years of 2000 and 2002.4
2000 is a year in which Delaware was
in violation of the 8-hour ozone
standard, and 2002 is the first year of
the three-year period in which Delaware
County attained the 8-hour ozone
standard.

A comparison of the VOC and NOx
emissions for Delaware County and the
Central Indiana Counties for 2000 and
2002 is summarized in Tables 2 and 3.

TABLE 2.—VOC EMISSIONS IN DELAWARE COUNTY AND CENTRAL INDIANA COUNTIES IN 2000 AND 2002 IN TONS PER

YEAR
County 2000 2002

DEIAWAIE .....eeeieieieeeeeee ettt e e e oo ettt e e e e e e ataeeeeeeeeeaa——eeeeeeeaeaba—eteaeeaaaataeeeaeaeaaaaanneeeeeeaaaantaneeaeeeaaanrrenaen 396 300
Boone ........ 22 9
Hamilton .... 197 148
Hancock .... 319 178
Hendricks .. 45 37
Johnson .... 1,006 494
Madison .... 414 485
Marion ....... 3,115 2,100
Y o] (=T o PO 37 112
510 TCT o PP STOUP PRSPPI 859 914

o] €= 1SRN 6,410 4,777

TABLE 3.—NOx EMISSIONS IN DELAWARE COUNTY AND CENTRAL INDIANA COUNTIES IN 2000 AND 2002 IN TONS PER

YEAR
County 2000 2002

DEIAWAIE ....eeeeieie ettt e et e e e oo ettt e e e e e e e aataeeeaeeeeaaaateeeeeeeaanta—eeeeeeeaaarateeaeaeaaanbaaeeeeeeaaaantaneeeeeeeannrrrnean 300 186
Boone ........ 0 0
Hamilton .... 2155 1193
Hancock .... 84 58
Hendricks .. 124 2
Johnson .... 10 8
Madison .... 434 326
Marion ....... 12718 12056
L ToT o - 1o TN OO TP P OO ST PRTOPPPO 4603 4743
510 TCY oSO P S STOPPUPORRPRRN: 2681 1591

LI €= =SSR 23109 20163

In the above tables, the most relevant
emissions are those for Delaware
County. These data show that the local
VOC and NOx emissions have declined

4Emissions data for years after 2002 are not
available for all sources. Note that 2002 is part of
the three-year period in which Delaware County has

between 2000, a year preceding the
2001-2003 violation period with
emissions indicative of the emissions at
the start of the ozone violation period,

attained the 8-hour ozone standard, and, therefore,
can be considered to be an attainment year for
purposes of demonstrating the connection between

and 2002, one of the years in the three-
year attainment period.

The Central Indiana Counties are
generally upwind of Delaware County

emissions and the improvement in air quality and
for demonstrating maintenance of the 8-hour ozone
standard.
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on high-ozone days. The cumulative
VOC and NOx emissions reductions in
these Counties have contributed to the
observed air quality improvement in
Delaware County. Past ozone data
analyses and ozone modeling conducted
by the States in the Lake Michigan Air
Directors Consortium (LADCO) have
demonstrated that peak ozone levels
throughout the Upper Midwest are
significantly impacted by pollutant
transport from upwind areas. Therefore,
regional emissions reductions are
assumed to have contributed to the air
quality improvement in Delaware
County.

IDEM notes that the NOx emissions in
this area (Delaware County and the
Central Indiana Counties) are decreasing
primarily in response to national
emission control programs affecting all
Electric Generating Units (EGUs),
including the acid rain control program
and the NOx SIP call. The VOC
reduction in Delaware County is due to
a plant closure, which IDEM considers
to be permanent and enforceable. The
VOC emissions reduction in Marion
County is primarily due to mobile
source emission controls, including the
Federal Motor Vehicle Emissions
Control Program, and to implementation
of emission controls on stationary
sources.

Emission Control Measures
Implemented in Delaware County

To support the conclusion that the air
quality improvement in Delaware
County is due to permanent and
enforceable emission reductions, IDEM
documented the emission controls that
have been implemented in Delaware
County and in nearby, upwind
Counties. The following discusses the
emission controls that have been
implemented in this area:

a. Reasonably Available Control
Technology (RACT). IDEM notes that
Delaware County was not previously
required to be covered by RACT rules
for existing sources under the CAA.
Statewide RACT rules, however, have
been required by Indiana and
implemented through the following
RACT rules:

326 IAC 8-1-6 Best Available
Control Technology (BACT) for some
Sources;

326 IAC 8-2 Surface Coating
Emission Limitations;

326 IAC 8-3 Organic Solvent
Degreasing Operations;

326 IAC 8—4 Petroleum Sources;

326 IAC 8-5 Miscellaneous
Operations;

326 IAC 8-6 Organic Solvent
Emission Limitations;

326 IAC 8-8.1 Landfill Emission
Controls; and,

326 IAC 8-10 Auto Body
Refinishing.

b. NOx Rules. Under EPA’s NOx SIP
call, Indiana was required to adopt and
implement NOx emission control
requirements for EGUs, industrial
boilers, and cement kilns. Indiana has
adopted the required emission control
rules. Emission reductions resulting
from these rules were required to begin
in 2004, and should ultimately reduce
NOx emissions by 31 percent statewide,
with the emission reductions increasing
through 2007. Note that statewide NOx
emissions actually began to decline in
2002 as sources phased in emission
controls needed to comply with the
State’s NOx emission control
regulations. From 2004 on, NOx
emissions from EGUs are capped at a
statewide total well below pre-2002
levels. As noted below, NOx emissions
are expected to decline further as the
State meets the requirements of EPA’s
Phase II NOx SIP call.

c. Federal Emission Control Measures.
Reductions in VOC and NOx emissions
have occurred statewide as a result of
Federal emission control measures, with
additional emission reductions expected
to occur in the future as additional
emission controls are implemented. The
Federal emission control measures have
included: (1) National low emission
vehicle standards; (2) Tier II emission
standards for vehicles; (3) gasoline
sulfur limits; and, (4) heavy-duty diesel
engine standards. In addition, in 2004,
EPA issued the Clean Air Non-road
Diesel Rule. This rule will reduce off-
road diesel emissions through 2010,
with emission reductions starting in
2008.

Based on the information summarized
above, we conclude that Indiana has
adequately demonstrated that emissions
have declined between 2000 and 2002
in Delaware County and in its upwind
counties as a result of permanent and
enforceable emission controls. Available
ozone modeling (see the discussion of
available ozone modeling in the section
addressing the ozone maintenance plan
below) shows that local VOC emission
reductions and regional NOx emission
reductions lead to lower ozone levels in
this area. Based on this observation and
the documentation of the emission
reductions between 2000 and 2002, we
conclude that the VOC and NOx
emission reductions that occurred
between 2000 and 2002 have
contributed to the reduction in peak
ozone levels that have been observed in
Delaware County between the periods of
2001-2003 and 2002-2004.

4. Delaware County Has a Fully
Approvable Ozone Maintenance Plan
Pursuant to Section 175A of the CAA

In conjunction with the request for
the redesignation of Delaware County to
attainment of the 8-hour ozone NAAQS,
IDEM submitted a requested SIP
revision to provide for maintenance of
the 8-hour ozone NAAQS in Delaware
County for at least 10 years after the
redesignation of this area to attainment
of the NAAQS, through 2015.

a. What Is Required in an Ozone
Maintenance Plan?

Section 175A of the CAA sets forth
the required elements of maintenance
plans for areas seeking redesignation
from nonattainment to attainment.
Under section 175A, a maintenance
plan must demonstrate continued
attainment of the applicable NAAQS for
at least ten years after the Administrator
approves the redesignation to
attainment. The State must submit a
revised maintenance plan eight years
after the redesignation which
demonstrates that attainment will
continue to be maintained for ten years
following the initial ten-year
maintenance period. To address the
possibility of future NAAQS violations,
the 8-hour ozone maintenance plan
must contain contingency measures,
with a schedule for implementation, as
EPA deems necessary, to assure prompt
correction of any future ozone standard
violation.

The September 4, 1992 John Calcagni
memorandum provides additional
guidance on the content of maintenance
plans. An ozone maintenance plan
should address the following items: (1)
The attainment VOC and NOx emissions
inventories; (2) a maintenance
demonstration showing maintenance for
the ten years of the maintenance period;
(3) a commitment to maintain the
existing monitoring network; (4) factors
and procedures to be used for
verification of continued attainment of
the NAAQS; and,

(5) a contingency plan to prevent or
correct future violations of the NAAQS.

b. Attainment Emissions Inventories

IDEM prepared and documented
comprehensive VOC and NOx emissions
inventories for Delaware County and the
Central Indiana Counties for 2002, the
base/attainment year. These emissions
include point (significant stationary
sources), area (smaller stationary
sources and widely-distributed sources),
mobile on-road, and mobile non-road
sources.

To develop the attainment year
emissions inventories, IDEM used the
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following approaches and sources of
data:

Area Sources—Area source VOC and
NOx emissions were taken from the
Indiana 2002 periodic emissions
inventory, which was previously
submitted to the EPA. The area source
emission estimates were derived using
United States Department of Commerce
Bureau of Economic Analysis (BEA)
growth factors to project emissions to
2002 from prior years.

Mobile On-Road Sources—Mobile on-
road emissions were calculated using
MOBILE6 emission factors. Traffic data
(vehicle miles traveled, vehicle speeds,
and vehicle type and age distributions)
for 2002 were calculated using the travel
demand model and post-processor
provided by the Delaware-Muncie
Municipal Planning Commission
(DMMPQ). IDEM has provided detailed
data summaries to document the
calculation of mobile on-road VOC and
NOx emissions for 2002, as well as for
the projection years of 2010 and 2015
(further discussed below).

Point Source Emissions—2002 point
source emissions were compiled from
IDEM’s 2002 annual emissions

statement database and from the 2002
EPA Air Markets acid rain emissions
inventory database.

Mobile Non-Road Emissions—Non-
road mobile source emissions were
generated by the EPA and documented
in the 2002 National Emissions
Inventory (NEI). In addition to the data
taken from the NEI, IDEM also
considered updated and revised
emissions obtained from LADCO. IDEM
also used data supplied by LADCO
contractors to determine and assign
emissions by county for railroads,
recreational motorboats, and
construction equipment. The emissions
from construction equipment were
revised based on surveys completed in
the Midwest.

The 2002 attainment year VOC and
NOx emissions for Delaware County are
summarized along with the 2010 and
2015 projected emissions for Delaware
County in Table 4 below. It is our
conclusion that the State has adequately
derived and documented the attainment
year VOC and NOx emissions for this
area.

c. Demonstration of Maintenance

As part of its August 25, 2005 ozone
redesignation request submittal, IDEM
requested revision of the SIP to include
a 10-year ozone maintenance plan as
required by section 175A of the CAA.
This submission shows maintenance of
the 8-hour ozone NAAQS by
demonstrating that current and future
emissions of VOC and NOx remain at or
below the attainment year emissions
levels.> Note that a maintenance
demonstration may be based on
projected emissions and need not be
based on ozone modeling. See Wall v.
EPA, 265 F.3d 426 (6th Cir. 2001), Sierra
Club v. EPA, 375 F.3d 537 (7th Cir.
2004). See also 66 FR 53094, 53099—
53100 (October 19, 2001) and 68 FR
25430-25432 (May 12, 2003).

Table 4 summarizes the VOC and
NOx emissions for Delaware County for
2002, 2010, and 2015 in Tons Per
Summer Day (TPSD). IDEM chose 2010
as an interim year in the 10-year
maintenance demonstration period to
show that the VOC and NOx emissions
are not projected to increase above the
2002 attainment levels in the middle of
the 10-year period.

TABLE 4.—ATTAINMENT YEAR (2002) AND PROJECTED VOC AND NOx EMISSIONS IN DELAWARE COUNTY (TPSD)

vOC NOx
Source sector
2002 2010 2015 2002 2010 2015
0.83 1.00 1.17 0.35 0.37 0.39
9.79 11.48 12.67 1.43 1.54 1.58
8.19 4.69 3.33 13.89 7.66 4.59
9.23 5.43 5.28 4.11 3.29 2.74
B 1o ] =1 R 28.04 22.60 22.45 19.78 12.86 9.30

The emission projections show that in
Delaware County, emissions are not
expected to exceed the levels of the
2002 attainment year inventory during
the 10-year maintenance period.
Delaware County VOC and NOx
emissions are projected to decrease by
5.59 TPSD and 10.48 TPSD,
respectively, between 2002 and 2015.

Emission control measures to remain
in effect. Indiana commits to maintain
the implemented emission control
measures after redesignation of
Delaware County to attainment of the 8-
hour ozone NAAQS. Any revisions to
emission control regulations and
emission limits will be submitted to the
EPA for approval as SIP revisions.

5The attainment year can be any year of the three
consecutive years where the area has recorded clean
air quality data (2002, 2003, or 2004 for Delaware
County). 2002 is the recommended base year for
ozone attainment and rate-of-progress

Modeling support for the impact of
emission changes on air quality and
further improvements in air quality.
IDEM notes that, although ozone
modeling is not required to support
ozone redesignation requests, a
significant amount of ozone modeling
data exist that support the connection
between emission reductions and air
quality improvement, including ozone
modeling data that support a
demonstration of maintenance for
Delaware County. IDEM notes that the
available ozone modeling data
demonstrate that Delaware County is
significantly impacted by ozone and
ozone precursor transport and that
regional NOx emission reductions are
significantly beneficial for reducing 8-

demonstrations, as discussed in a November 18,
2002 memorandum, “2002 Base Year Emission
Inventory SIP planning: 8-hr Ozone, PM, s and
Regional Haze Programs,” from Lydia N. Wegman,
Director, Air Quality Strategies and Standards

hour ozone concentrations in Delaware
County.

IDEM draws the following
conclusions from the various ozone
modeling analyses that have addressed
the Midwest:

i. EPA Modeling Analyses for the
Heavy Duty Engine Rule. EPA
conducted ozone modeling for the Tier
II vehicles and low-sulfur fuels to
support the final rulemaking for the
Heavy Duty Engine (HDE) standards and
highway diesel fuel rule (Tier II/Low
Sulfur Fuel Rule). This modeling, in
part, addressed ozone levels in
Delaware County and the Central
Indiana Counties. A base year of 1996
was modeled, and impacts of fuel
changes and the NOx SIP call were

Division, Office of Air Quality Planning and
Standards. As noted here, Indiana chose to use 2002
as the attainment year because the State was already
preparing emissions for this year to prepare the base
year emissions inventory.
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modeled using high ozone episodes in
1995. The modeling supports the
conclusion that the fuel improvements
and the NOx SIP call should result in
significant ozone improvements (lower
projected ozone concentrations) in
Delaware County and in the Central
Indiana Counties. Using the modeling
results to determine Relative Reduction
Factors (RRFs)¢ and considering the
2001-2003 ozone design value (88 ppb)
for the Albany Elementary monitoring
site, IDEM projected the 2007 ozone
design value for the Albany Elementary
monitor to be 81.4 ppb. Therefore, the
NOx SIP call and fuel modifications
considered in the ozone modeling were
found to significantly improve the
ozone levels in Delaware County.

ii. LADCO Modeling Analysis for the
8-Hour Ozone Standard Assessment.
LADCO has performed ozone modeling
to evaluate the effects of the NOx SIP
call and Tier II/Low Sulfur Fuel Rule on
2007 ozone levels in the Lake Michigan
area, which includes Delaware County
and the Central Indiana Counties. Like
the EPA modeling discussed above, this
modeling indicates that the ozone
design value for the Albany Elementary
monitoring site would be significantly
reduced by 2007 as the result of
implementing the NOx SIP call and the
Tier II/Low Sulfur Fuel Rule.

The modeling results indicate that
ozone levels will continue to drop in
Delaware County as the modeled
emission control programs are
implemented. It should be noted that
the improved air quality resulting from
the existing Federal rules will be
supplemented by additional emission
reductions resulting from the
implementation of the Clean Air
Interstate Rule (CAIR) promulgated by
the EPA on March 10, 2005, 70 FR
25161. CAIR is expected to further
reduce the transport of NOx and ozone
into Delaware County as the result of
decreased NOx emissions outside of
Delaware County.

d. Monitoring Network

Indiana currently operates one ozone
monitor in Delaware County. IDEM has
committed to continue operating and
maintaining an approved ozone monitor
in Delaware County.

6Relative Reduction Factors are fractional
changes in peak ozone concentrations projected to
occur as the result of changes in ozone precursor
emissions resulting from the implementation of
emission control strategies. Relative Reduction
Factors derived through the ozone modeling area
applied to monitored peak ozone concentrations to
project post-control peak ozone levels.

e. Verification of Continued Attainment

Continued attainment of the ozone
NAAQS in Delaware County depends,
in part, on the State’s tracking of
indicators of continued attainment
during the maintenance period. The
State’s plan for verifying continued
attainment of the 8-hour standard in
Delaware County consists of plans to
continue ambient ozone monitoring in
accordance with the requirements of 40
CFR part 58. In addition, IDEM will
periodically revise and review the VOC
and NOx emissions inventories for
Delaware County to ensure that
emissions growth is not threatening the
continued attainment of the 8-hour
ozone standard. Emissions inventories
will be revised for 2005, 2008, and 2011,
as necessary to comply with the
emissions inventory reporting
requirements of the CAA. The updated
emissions inventories will be compared
to the 2002 emissions inventories to
assess emission trends and assure
continued attainment of the 8-hour
ozone standard.

f. Contingency Plan

The contingency plan provisions are
designed to promptly correct or prevent
a violation of the NAAQS that might
occur after redesignation of an area to
attainment. Section 175A of the CAA
requires that a maintenance plan
include such contingency measures as
EPA deems necessary to assure that the
State will promptly correct a violation
of the NAAQS that might occur after
redesignation. The maintenance plan
should identify the contingency
measures to be adopted, a schedule and
procedure for adoption and
implementation of the contingency
measures, and a time limit for action by
the state. The state should also identify
specific indicators to be used to
determine when the contingency
measures need to be adopted and
implemented. The maintenance plan
must include a requirement that the
state will implement all measures with
respect to control of the pollutant(s) that
were contained in the SIP before
redesignation of the area to attainment.
See section 175A(d) of the CAA.

As required by section 175A of the
CAA, Indiana has adopted a
contingency plan for Delaware County
to address a possible future ozone air
quality problem. The contingency plan
adopted by Indiana has two levels of
responses, depending on whether a
violation of the 8-hour ozone standard
is only threatened (Warning Level) or is
imminent or has occurred (Action
Level).

A Warning Level response will occur
when an annual (1-year) fourth-high
monitored daily peak 8-hour ozone
concentration of 88 ppb or higher is
monitored in a single ozone season at
any monitor within the ozone
maintenance area. A Warning Level
response will consist of Indiana
performing a study to determine
whether the high ozone concentration
indicates a trend toward high ozone
levels or whether emissions are
increasing. If a trend toward higher
ozone concentrations exists and is likely
to continue, the emissions control
measures necessary to reverse the trend
will be determined, taking into
consideration ease and timing of
implementation, as well as economic
and social considerations. The study,
including applicable recommended next
steps, will be completed within 12
months from the close of the ozone
season with the recorded high ozone
concentration. If emission controls are
needed to reverse the adverse ozone
trend, the procedures for emission
control selection under the Action Level
response will be followed.

An Action Level response will occur
when a two-year average annual fourth-
high monitored daily peak 8-hour ozone
concentration of 85 ppb or greater
occurs at any monitor in the ozone
maintenance area or when a violation of
the 8-hour ozone standard occurs at any
monitor in the ozone maintenance area
(Delaware County).” In this situation,
IDEM will determine the additional
emission control measures needed to
assure future attainment of the 8-hour
ozone NAAQS. IDEM will focus on
emission control measures that can be
implemented in a short time, and
selected emission control measures will
be adopted and implemented within 18
months from the close of the ozone
season with ozone monitoring data that
prompted the Action Level response.
Adoption of any additional emission
control measures will be subject to the
necessary administrative and legal
procedures, including publication of
notices and the opportunity for public
comment and response. If a new
emission control measure is adopted by

7 On October 20, 2005, IDEM submitted a letter
which verified the State’s intent to activate an
Action Level response in the event of a violation
of the 8-hour ozone NAAQS in several areas,
including Delaware County. The ozone
maintenance plan submitted on August 25, 2005
could be interpreted to require an Action Level
response only in the event that the average annual
fourth-high daily maximum 8-hour ozone
concentration equaled 85 ppb. Therefore, a
violation of the 8-hour ozone standard would
theoretically not have triggered an Action Level
response under certain circumstances. The October
20, 2005 submittal rectified this potential problem.
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the State (independent of the ozone
contingency needs) or is adopted at a
Federal level and is scheduled for
implementation in a time frame that
will mitigate an ozone air quality
problem, IDEM will determine whether
this emission control measure is
sufficient to address the ozone air
quality problem. If IDEM determines
that existing or soon-to-be-implemented
emissions control measures are
adequate to correct the ozone standard
violation problem, IDEM may determine
that additional emission control
measures at the State level may be
unnecessary. Regardless, IDEM will
submit to the EPA an analysis to
demonstrate that proposed emission
control measures are adequate to
provide for future attainment of the 8-
hour ozone NAAQS in a timely manner.
EPA notes that it is construing this
provision to require that any non-federal
control measure relied upon in lieu of

a contingency measure will be adopted
by the State for inclusion in the State
SIP and will be submitted to EPA for
approval as a revision of the SIP.

Contingency measures contained in
the maintenance plans are those
emission controls or other measures that
Indiana may choose to adopt and
implement to correct possible air quality
problems. These include, but are not
limited to, the following:

i. Lower Reid vapor pressure gasoline
requirements;

ii. Broader geographic applicability of
existing emission control measures;

iii. Tightened RACT requirements on
existing sources covered by EPA Control
Technique Guidelines (CTGs) issued in
response to the 1990 CAA amendments;

iv. Application of RACT to smaller
existing sources;

v. Vehicle Inspection and
Maintenance (I/M);

vi. One or more Transportation
Control Measures (TCMs) sufficient to
achieve at least a 0.5 percent reduction
in actual area-wide VOC emissions, to
be selected from the following:

A. Trip reduction programs,
including, but not limited to, employer-
based transportation management plans,
area-wide rideshare programs, work
schedule changes, and telecommuting;

B. Transit improvements;

C. Traffic flow improvements; and

D. Other new or innovative
transportation measures not yet in
widespread use that affect State and
local governments as deemed
appropriate;

vii. Alternative fuel and diesel retrofit
programs for fleet vehicle operations;

viii. Controls on consumer products
consistent with those adopted elsewhere
in the United States;

ix. VOC or NOx emission offsets for
new or modified major sources;

x. VOC or NOx emission offsets for
new or modified minor sources;

xi. Increased ratio of the emission
offset required for new sources; and,

xii. VOC or NOx emission controls on
new minor sources (with VOC or NOx
emissions less than 100 tons per year).

g. Provisions for Future Updates of the
Ozone Maintenance Plan

As required by section 175A(b) of the
CAA, Indiana commits to submit to the
EPA an update of the ozone
maintenance plan eight years after
redesignation of Delaware County to
cover an additional 10-year period
beyond the initial 10-year maintenance
period.

EPA has concluded that the
maintenance plan adequately addresses
the five basic components of a
maintenance plan: attainment
inventory, maintenance demonstration,
monitoring network, verification of
continued attainment, and a
contingency plan. The maintenance
plan SIP revision submitted by Indiana
for Delaware County meets the
requirements of section 175A of the
CAA, and, therefore is approved.

V. Has Indiana Adopted Acceptable
Motor Vehicle Emissions Budgets
(MVEBSs) for the End of the 10-Year
Maintenance Plan (for 2015) Which Can
Be Used To Support Conformity
Determinations?

A. How are MVEBs developed and what
are the MVEBs for Delaware County?

Under the CAA, states are required to
submit, at various times, control strategy
SIP revisions and ozone maintenance
plans for applicable areas (for ozone
nonattainment areas and for areas
seeking redesignations to attainment of
the ozone standard). These emission
control strategy SIP revisions (e.g.,
reasonable further progress SIP and
attainment demonstration SIP revisions)
and ozone maintenance plans create
MVEBs based on on-road mobile source
emissions for criteria pollutants and/or
their precursors to address pollution
from cars and trucks. The MVEBs are
the portions of the total allowable
emissions that are allocated to highway
and transit vehicle use that, together
with emissions from other sources in
the area, will provide for attainment or
maintenance.

Under 40 CFR part 93, a MVEB for an
area seeking a redesignation to
attainment is established for the last
year of the maintenance plan. The
MVEB serves as a ceiling on emissions
from an area’s planned transportation

system. The MVEB concept is further
explained in the preamble to the
November 24, 1993, transportation
conformity rule (58 FR 62188). The
preamble also describes how to
establish the MVEB in the SIP and how
to revise the MVEB if needed.

Under section 176(c) of the CAA, new
transportation projects, such as the
construction of new highways, must
“conform” to (i.e., be consistent with)
the part of the SIP that addresses
emissions from cars and trucks.
Conformity to the SIP means that
transportation activities will not cause
new air quality violations, worsen
existing air quality violations, or delay
timely attainment of the NAAQS. If a
transportation plan does not conform,
most new transportation projects that
would expand the capacity of roadways
cannot go forward. Regulations at 40
CFR part 93 set forth EPA policy,
criteria, and procedures for
demonstrating and assuring conformity
of such transportation activities to a SIP.

When reviewing SIP revisions
containing MVEBSs, including
attainment strategies, rate-of-progress
plans, and maintenance plans, EPA
must affirmatively find that the MVEBs
are ‘“‘adequate” for use in determining
transportation conformity. Once EPA
affirmatively finds the submitted
MVEBs to be adequate for transportation
conformity purposes, the MVEBs are
used by state and federal agencies in
determining whether proposed
transportation projects conform to the
SIP as required by section 176(c) of the
Clean Air Act. EPA’s substantive criteria
for determining the adequacy of MVEBs
are set out in 40 CFR 93.118(e)(4).

EPA’s process for determining
adequacy of a MVEB consists of three
basic steps: (1) Providing public
notification of a SIP submission; (2)
providing the public the opportunity to
comment on the MVEB during a public
comment period; and (3) making a
finding of adequacy. The process of
determining the adequacy of submitted
SIP MVEBs was initially outlined in
EPA’s May 14, 1999 guidance,
“Conformity Guidance on
Implementation of March 2, 1999,
Conformity Court Decision.” This
guidance was finalized in the
Transportation Conformity Rule
Amendments for the “New 8-Hour
Ozone and PM2.5 National Ambient Air
Quality Standards and Miscellaneous
Revisions for Existing Areas;
Transportation Conformity Rule
Amendments—Response to Court
Decision and Additional Rule Change”
published on July 1, 2004 (69 FR
40004). EPA follows this guidance and
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rulemaking in making its adequacy
determinations.

Delaware County’s 10-year
maintenance plan submission contains
new VOC and NOx MVEBs for 2015.
The availability of the SIP submissions
with these 2015 MVEBs was announced
for public comment on EPA’s adequacy
Web page on August 2, 2005, at:
http://www.epa.gov/otaq/transp/
conform/currsips.htm. The EPA public
comment period on adequacy of the
2015 MVEBs for Delaware County
closed on September 1, 2005. No
requests for this submittal or adverse
comments on this submittal were
received during the adequacy comment
period. On November 7, 2005, EPA
informed the State of Indiana, through
a letter, that the 2015 MVEBs are
adequate for the purposes of
transportation conformity analyses.

EPA, through this rulemaking, is
approving the MVEBs for use to
determine transportation conformity in
Delaware County because EPA has
determined that the area can maintain
attainment of the 8-hour ozone NAAQS
for the relevant 10-year period with
mobile source emissions at the levels of
the MVEBs. IDEM has determined the
2015 MVEBs for Delaware County to be
3.50 tpd for VOC and 4.82 tpd for NOx.
It should be noted that these MVEBs
exceed the on-road mobile source VOC
and NOx emissions projected by IDEM
for 2015, as summarized in Table 4
above (““on-road” source sector). IDEM
decided to include safety margins
(described further below) of 0.17 tpd of
VOC and 0.23 tpd for NOx in the
MVEBs to provide for mobile source
growth. Indiana has demonstrated that
Delaware County can maintain the 8-
hour ozone NAAQS with mobile source
emissions of 3.50 tpd of VOC and 4.82
tpd of NOx in 2015, including the
allocated safety margins, since
emissions will still remain under
attainment year emission levels.

B. What is a safety margin?

A “‘safety margin” is the difference
between the attainment level of
emissions (from all sources) and the
projected level of emissions (from all
sources) in the maintenance plan. As
noted in Table 4, Delaware County VOC
and NOx emissions are projected to
have safety margins of 5.59 tpd for VOC
and 10.48 tpd for NOx in 2015 (the
difference between the attainment year,
2002, emissions and the 2015 emissions
for all sources in Delaware County).
Even if emissions reached the full level
of the safety margin, the counties would
still demonstrate maintenance since
emission levels would equal those in
the attainment year.

The MVEBs requested by IDEM
contain safety margins for mobile
sources significantly smaller than the
allowable safety margins reflected in the
total emissions for Delaware County.
The State is not requesting allocation of
the entire available safety margins
reflected in the demonstration of
maintenance. Therefore, even though
the State is requesting MVEBs that
exceed the on-road mobile source
emissions for 2015 contained in the
demonstration of maintenance, the
increase in on-road mobile source
emissions that can be considered for
transportation conformity purposes is
well within the safety margins of the
ozone maintenance demonstration.
Further, once allocated to mobile
sources, these safety margins will not be
available for use by other sources.

C. Are the MVEBs approvable?

The VOC and NOx MVEBs for
Delaware County are approvable
because they maintain the total
emissions for Delaware County at or
below the attainment year inventory
levels, as required by the transportation
conformity regulations.

VI. Final Actions

EPA is making a determination that
Delaware County has attained the 8-
hour ozone NAAQS, and EPA is
approving the redesignation of Delaware
County from nonattainment to
attainment for the 8-hour ozone
NAAQS. After evaluating Indiana’s
redesignation request, EPA has
determined that it meets the
redesignation criteria set forth in section
107(d)(3)(E) of the CAA. The final
approval of this redesignation request
would change the official designation
for Delaware County from
nonattainment to attainment for the 8-
hour ozone standard.

EPA is also approving the
maintenance plan SIP revision for
Delaware County. Approval of the
maintenance plan is based on Indiana’s
demonstration that the plan meets the
requirements of section 175A of the
CAA, as described more fully above.
Additionally, EPA is finding adequate
and approving the 2015 MVEBs
submitted by Indiana in conjunction
with the redesignation request.

We are publishing these actions
without prior proposal because we view
these actions as non-controversial and
anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
State plan if relevant adverse written
comments are filed. This rule will be

effective January 3, 2006 without further
notice unless we receive relevant
adverse written comments by December
16, 2005. If we receive such comments,
we will publish a timely withdrawal of
the action, informing the public that the
rule will not take effect. EPA will
respond to the public comments in a
subsequent final rule based on the
proposed action. The EPA will not
institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
If we do not receive any comments, this
action will be effective January 3, 2006.

VII. Statutory and Executive Order
Reviews

Executive Order 12866; Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget.

Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

Because it is not a ““significant
regulatory action” under Executive
Order 12866 or a “‘significant energy
action,” this action is also not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001).

Regulatory Flexibility Act

This action merely approves state law
as meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Redesignation of an area to attainment
under section 107(d)(3)(E) of the Clean
Air Act does not impose any new
requirements on small entities.
Redesignation is an action that affects
the status of a geographical area and
does not impose any new regulatory
requirements on sources. Accordingly,
the Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).

Unfunded Mandates Reform Act

Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104-4).
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Executive Order 13175 Consultation
and Coordination With Indian Tribal
Governments

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(59 FR 22951, November 9, 2000).

Executive Order 13132 Federalism

This action also does not have
federalism implications because it does
not have substantial direct effects on the
states, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). Redesignation is an
action that merely affects the status of
a geographical area, does not impose
any new requirements on sources, or
allows a state to avoid adopting or
implementing other requirements, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act.

Executive Order 13045 Protection of
Children From Environmental Health
and Safety Risks

This rule also is not subject to
Executive Order 13045 ‘“‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

National Technology Transfer
Advancement Act

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Redesignation is an
action that affects the status of a

geographical area and does not impose
any new requirements on sources. Thus,
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 17, 2006.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen oxides, Ozone,
Volatile organic compounds.

40 CFR Part 81

Air pollution control, Environmental
protection, National parks, Wilderness
areas.

Dated: November 9, 2005.
Margaret Guerriero,
Acting Regional Administrator, Region 5.

m Parts 52 and 81, chapter I, title 40 of
the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart P—Indiana

m 2. Section 52.777 is amended by
adding paragraph (cc) to read as follows:

§52.777 Control strategy: photochemical
oxidants (hydrocarbons).
* * * * *

(cc) Approval—On August 25, 2005,
Indiana submitted a request to
redesignate Delaware County to
attainment of the 8-hour ozone National
Ambient Air Quality Standard. This
request was supplemented with a
submittal dated October 20, 2005. As
part of the redesignation request, the
State submitted a maintenance plan as
required by section 175A of the Clean
Air Act. Elements of the section 175
maintenance plan include a contingency
plan and an obligation to submit a
subsequent maintenance plan revision
in 8 years as required by the Clean Air
Act. Also included were motor vehicle
emission budgets for use to determine
transportation conformity in Delaware
County. The 2015 motor vehicle
emission budgets for Delaware County
are 3.50 tons per day for VOC and 4.82
tons per day for NOx.

PART 81—[AMENDED]

m 1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2. Section 81.315 is amended by
revising the entry for Muncie, IN:
Delaware County in the table entitled
“Indiana Ozone (8—Hour Standard)” to
read as follows:

§81.315 Indiana.

* * * * *
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INDIANA OZONE
[8-Hour standard]
Designation2 Classification
Designated area
Date? Type Date? Type
MUNCIE, IN: oo 1/3/06  AHAINMENL ...ooeiiiiiceccies s e
Delaware County ..o

a|ncludes Indian Country located in each county or area, except as otherwise specified.
1This date is June 15, 2004, unless otherwise noted.

[FR Doc. 05-22696 Filed 11-15—-05; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[VA139-5073a; FRL-7997-6]

Approval and Promulgation of State
Air Quality Plans for Designated
Facilities and Pollutants,
Commonwealth of Virginia; Control of
Emissions From Hospital/Medical/
Infectious Waste Incinerator Units;
Correction

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule; correcting
amendment.

SUMMARY: This document corrects an
error in the rule Summary language of
a final rule pertaining to EPA’s approval
of the Commonwealth of Virginia
hospital/medical/infectious waste
incinerator (HMIWI) section 111(d)/129
plan submitted by the Virginia
Department of Environmental Quality
(DEQ).

DATES: Effective November 16, 2005.
FOR FURTHER INFORMATION CONTACT:
James B. Topsale, at (215) 814—-2190 or
by e-mail at
topsale.jim@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” or “our” are used we mean EPA.
On September 10, 2004 (69 FR 54753),
we published a final rulemaking action
announcing our approval of the
Commonwealth of Virginia hospital/
medical/infectious waste incinerator
(HMIWI) section 111(d)/129 plan. In
that document, we inadvertently
included language relating to
commercial and industrial solid waste
incinerator units in the rule Summary.
The intent of the rule Summary was to
briefly describe the applicability and

scope of the rule. This action corrects
the erroneous language.

In rule document 04-20429 published
in the Federal Register on September
10, 2004 (69 FR 54753), on page 54753
of the Summary, first column, revise the
third sentence to read, ‘““The plan
establishes emission limits, monitoring,
operating, and recordkeeping
requirements for HMIWI units for which
construction commenced on or before
June 20, 1996.” This revision is
consistent with the promulgated
Identification of Sources Provision,
section 62.11626, of the noted rule and
the related emissions guidelines under
40 CFR part 60, subpart Ce.

Section 553 of the Administrative
Procedure Act, 5 U.S.C. 553(b)(B),
provides that, when an agency for good
cause finds that notice and public
procedure are impracticable,
unnecessary or contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment. We
have determined that there is good
cause for making today’s rule final
without prior proposal and opportunity
for comment because we are merely
correcting an incorrect citation in a
previous action. Thus, notice and public
procedure are unnecessary. We find that
this constitutes good cause under 5
U.S.C. 553(b)(B).

Statutory and Executive Order Reviews

Under Executive Order (E.O.) 12866
(58 FR 51735, October 4, 1993), this
action is not a “‘significant regulatory
action” and is therefore not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “‘Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 Fed. Reg.
28355 (May 22, 2001)). Because the
agency has made a “good cause” finding
that this action is not subject to notice-
and-comment requirements under the
Administrative Procedures Act or any

other statute as indicated in the
SUPPLEMENTARY INFORMATION section
above, it is not subject to the regulatory
flexibility provisions of the Regulatory
Flexibility Act (5 U.S.C 601 et seq.), or
to sections 202 and 205 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104—4). In addition, this action
does not significantly or uniquely affect
small governments or impose a
significant intergovernmental mandate,
as described in sections 203 and 204 of
UMRA. This rule also does not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000), nor
will it have substantial direct effects on
the states, on the relationship between
the national government and the states,
or on the distribution of power and
responsibilities among the various
levels of governments, as specified by
Executive Order 13132 (64 FR 43255,
August 10, 1999). This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

This technical correction action does
not involve technical standards; thus
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The rule also
does not involve special consideration
of environmental justice related issues
as required by Executive Order 12898
(59 FR 7629, February 16, 1994). In
issuing this rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct, as
required by section 3 of Executive Order
12988 (61 FR 4729, February 7, 1996).
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1998) by
examining the takings implications of
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the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order. This rule does not impose an
information collection burden under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act (5
U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. This determination must be
supported by a brief statement. 5 U.S.C.
808(2). As stated previously, EPA had
made such a good cause finding,
including the reasons therefore, and
established an effective date of
November 16, 2005. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This correction to
the rule Summary (VA139-5073a) for
Virginia is not a “major rule” as defined
by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 62

Environmental protection,
Administrative practice and procedure,
Air pollution control, Aluminum,
Fertilizers, Fluoride, Intergovernmental
relations, Paper and paper products
industry, Phosphate, Reporting and
recordkeeping requirements, Sulfur
oxides, Sulfur acid plants, Waste
treatment and disposal.

Dated: November 8, 2005.
Donald S. Welsh,
Regional Administrator, EPA Region III.
[FR Doc. 05-22701 Filed 11-15-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2004-0326; FRL-7741-7]
S-metolachlor; Pesticide Tolerance
Technical Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; technical correction.

SUMMARY: EPA issued a final rule in the
Federal Register of August 31, 2005
concerning regulations establishing
tolerances for combined residues (free
and bound) of S-metolachlor in or on
certain commodities as set forth in Unit
II. of the SUPPLEMENTARY INFORMATION of
that document. This document is being
issued to correct errors in the
amendatory language and amendments.
DATES: This final rule is effective on
August 31, 2005.

ADDRESSES: Follow the detailed
instructions as provided under
ADDRESSES in the Federal Register final
rule of August 31, 2005.

FOR FURTHER INFORMATION CONTACT:
Sidney Jackson, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—7610; e-mail address:
jackson.sidney@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

Please refer to the final rule that
published on August 31, 2005 for
general information about potentially
affected entities and accessing this
document electronically.

I1. What Does This Correction Do?

EPA published in the Federal
Register of August 31, 2005 (70 FR
51628) (FRL-7716-1) regulations
establishing tolerances for combined
residues of S-metoclachlor in or on
certain commodities as set forth in Unit
II of the SUPPLEMENTARY INFORMATION of
that document. Portions of the
regulatory amendments and the
regulatory text were set out incorrectly.
This document is being published to
correct those errors.

ITI. Why Is This Correction Issued as a
Final Rule?

Section 553 of the Administrative
Procedure Act (APA), 5 U.S.C.
553(b)(B), provides that, when an
Agency for good cause finds that notice
and public procedure are impracticable,
unnecessary or contrary to the public

interest, the agency may issue a final
rule without providing notice and an
opportunity for public comment. EPA
has determined that there is good cause
for making today’s technical correction
final without prior proposal and
opportunity for comment, because the
use of notice and comment procedures
are unnecessary to effectuate this
correction. As such, EPA finds that this
constitutes good cause under 5 U.S.C.
553(b)(B).

IV. Do Any of the Statutory and
Executive Order Reviews Apply to This
Action?

No. This action only corrects errors in
the amendatory language for a
previously published final rule and does
not impose any new requirements.
EPA’s compliance with the statutes and
Executive Orders for the underlying rule
is discussed in Unit VIL. of the August
31, 2005, final rule (70 FR 51628).

V. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule ” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice, Agricultural
commodities, Pesticides and pests,
Reporting and recordkeeping
requirements.

Dated: October 28, 2005.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

PART 180—[AMENDED]

m Therefore, 40 CFR part 180 is
corrected as follows:

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
§180.368 [Corrected]

m 2. On page 51637, in the second
column, in the amendments to

§ 180.368, amendatory instruction 2. iii.
should read: By designating the existing
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text as (c)(1) and adding paragraph
(c)(2).

§180.368 [Corrected]

m 3. On pages 51637 and 51638, in the
third and first columns respectively, in
the table to § 180.368 (a)(3), remove the
stars wherever they appear.

[FR Doc. 05-22609 Filed 11-15-05; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2005-0270; FRL-7740-1]

Sulfosulfuron; Pesticide Tolerances for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for combined
residues of sulfosulfuron and its
metabolites in or on Bahiagrass, forage;
Bahiagrass, hay; Bermudagrass, forage;
Bermudagrass, hay; milk; fat (of cattle,
goat, horse and sheep); meat (of cattle,
goat, horse and sheep); and meat
byproducts (of cattle, goat, horse and
sheep). This action is in response to
EPA’s granting of emergency
exemptions under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) authorizing
use of the pesticide on Bahiagrass and
Bermudagrass pastures and hayfields.
This regulation establishes maximum
permissible levels for residues of
sulfosulfuron in these food
commodities. The tolerances will expire
and are revoked on December 31, 2009.
DATES: This regulation is effective
November 16, 2005. Objections and
requests for hearings must be received
on or before January 17, 2006.
ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit VII of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket
identification (ID) number OPP-2005—
0270. All documents in the docket are
listed in the EDOCKET index at http://
www.epa.gov/edocket. Although listed
in the index, some information is not
publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either

electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Libby Pemberton, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—-9364; e-mail address:
pemberton.libby@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does This Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111)

¢ Animal production (NAICS code
112)

¢ Food manufacturing (NAICS code
311)

¢ Pesticide manufacturing (NAICS
code 32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of This Document and Other Related
Information?

In addition to using EDOCKET (http://
www.epa.gov/edocket/), you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available on E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. Background and Statutory Findings

EPA, on its own initiative, in
accordance with sections 408(e) and 408
(1)(6) of the Federal Food, Drug, and

Cosmetic Act (FFDCA), 21 U.S.C. 3464,
is establishing a tolerance for combined
residues of the herbicide sulfosulfuron,
[1-(4,6-dimethoxypyrimidin-2yl)-3-[(2-
ethanesulfonyl-imidazo[1,2-a]pyridine-
3-yl)sulfonyllurea and metabolites
converted to 2-(ethylsulfonyl)-
imidazo[1,2-a]pyridine (calculated as
sulfosulfuron), in or on Bahiagrass,
forage at 11 parts per million (ppm);
Bahiagrass, hay at 40 ppm;
Bermudagrass, forage at 11 ppm;
Bermudagrass, hay at 40 ppm; milk at
0.02 ppm; fat (of cattle, goat, horse and
sheep) at 0.04 ppm; meat (of cattle, goat,
horse and sheep) at 0.02 ppm; and meat
byproducts (cattle, goat, horse and
sheep) at 0.50 ppm. These tolerances
will expire and are revoked on
December 31, 2009. EPA will publish a
document in the Federal Register to
remove the revoked tolerances from the
Code of Federal Regulations.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment. EPA does not intend for its
actions on section 18 related tolerances
to set binding precedents for the
application of section 408 of the FFDCA
and the new safety standard to other
tolerances and exemptions. Section
408(e) of the FFDCA allows EPA to
establish a tolerance or an exemption
from the requirement of a tolerance on
its own initiative, i.e., without having
received any petition from an outside
party.

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of the FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
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children from aggregate exposure to the
pesticide chemical residue. . ..”

Section 18 of the FIFRA authorizes
EPA to exempt any Federal or State
agency from any provision of FIFRA, if
EPA determines that “emergency
conditions exist which require such
exemption.” This provision was not
amended by the Food Quality Protection
Act of 1996 (FQPA). EPA has
established regulations governing such
emergency exemptions in 40 CFR part
166.

III. Emergency Exemption for
Sulfosulfuron on Bahia and
Bermudagrass Pastures and Hayfields
and FFDCA Tolerances

Alabama, Georgia, Louisiana,
Mississippi and Oklahoma indicate that,
with the removal of imazapic from the
hay and pasture market, there is no
available control for Johnsongrass in
Bahiagrass and/or Bermudagrass pasture
and hayfields. Growers may experience
significant losses without sulfosulfuron
to control Johnsongrass. Johnsongrass
reduces Bermudagrass hay quality and
value. Additionally, under stressful
conditions such as drought, frost or
trampling, Johnsongrass may produce
prussic acid which is toxic to livestock.
Imazapic, the herbicide previously used
to control Johnsongrass, was removed
from the pasture and hay market in
January 2004 resulting in the need for
an emergency replacement. EPA has
authorized under FIFRA section 18 the
use of sulfosulfuron on Bahiagrass and
Bermudagrass pasture and hayfields for
control of Johnsongrass in Alabama,
Georgia, Louisiana, Mississippi, and
Oklahoma. After having reviewed the
submissions, EPA concurs that
emergency conditions exist for these
States.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
sulfosulfuron in or on forage and hay
associated with both Bermudagrass and
Bahiagrass, as well as on various animal
commodities for which residues may be
present. In doing so, EPA considered the
safety standard in section 408(b)(2) of
the FFDCA, and EPA decided that the
necessary tolerances under section
408(1)(6) of the FFDCA would be
consistent with the safety standard and
with FIFRA section 18. Consistent with
the need to move quickly on the
emergency exemptions in order to
address an urgent non-routine situation
and to ensure that the resulting food is
safe and lawful, EPA is issuing these
tolerances without notice and
opportunity for public comment as
provided in section 408(1)(6) of the
FFDCA. Although these tolerances will

expire and are revoked on December 31,
2009, under section 408(1)(5) of the
FFDCA, residues of the pesticide not in
excess of the amounts specified in the
tolerances remaining in or on forage and
hay associated with both Bermudagrass
and Bahiagrass, as well as on the
various associated animal commodities
after that date will not be unlawful,
provided the pesticide is applied in a
manner that was lawful under FIFRA,
and the residues do not exceed a level
that was authorized by these tolerances
at the time of that application. EPA will
take action to revoke these tolerances
earlier if any experience with, scientific
data on, or other relevant information
on this pesticide indicate that the
residues are not safe.

Because these tolerances are being
approved under emergency conditions,
EPA has not made any decisions about
whether sulfosulfuron meets EPA’s
registration requirements for use on
Bermudagrass or Bahiagrass or whether
permanent tolerances for this use would
be appropriate. Under these
circumstances, EPA does not believe
that these tolerances serve as a basis for
registration of sulfosulfuron by a State
for special local needs under FIFRA
section 24(c). Nor do these tolerances
serve as the basis for any State other
than Alabama, Georgia, Louisiana,
Mississippi, and Oklahoma to use this
pesticide on these crops under section
18 of FIFRA without following all
provisions of EPA’s regulations
implementing FIFRA section 18 as
identified in 40 CFR part 166. For
additional information regarding the
emergency exemption for sulfosulfuron,
contact the Agency’s Registration
Division at the address provided under
FOR FURTHER INFORMATION CONTACT.

IV. Aggregate Risk Assessment and
Determination of Safety

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see the final
rule on Bifenthrin Pesticide Tolerances
(62 FR 62961, November 26, 1997)
(FRL-5754-7).

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of sulfosulfuron and to
make a determination on aggregate
exposure, consistent with section
408(b)(2) of the FFDCA, for time-limited
tolerances for combined residues of
sulfosulfuron and its metabolites

(calculated as sulfosulfuron) in or on
Bahiagrass, forage at 11 ppm;
Bahiagrass, hay at 40 ppm;
Bermudagrass, forage at 11 ppm;
Bermudagrass, hay at 40 ppm; milk at
0.02 ppm; fat (of cattle, goat, horse and
sheep) at 0.04 ppm; meat (of cattle, goat,
horse and sheep) at 0.02 ppm; and meat
byproducts (cattle, goat, horse and
sheep) at 0.50 ppm. EPA’s assessment of
the dietary exposures and risks
associated with establishing these
tolerances follows.

A. Toxicological Endpoints

The dose at which no adverse effects
are observed (the NOAEL) from the
toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological
endpoint. However, the lowest dose at
which adverse effects of concern are
identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns. An UF of 100 is
routinely used, 10X to account for
interspecies differences and 10X for
intraspecies differences.

For dietary risk assessment (other
than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (acute RfD or chronic RfD) where
the RfD is equal to the NOAEL divided
by the appropriate UF (RfD = NOAEL/
UF). Where an additional safety factor is
retained due to concerns unique to the
FQPA, this additional factor is applied
to the RfD by dividing the RfD by such
additional factor. The acute or chronic
Population Adjusted Dose (aPAD or
cPAD) is a modification of the RfD to
accommodate this type of FQPA SF.

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the level of concern (LOC).
For example, when 100 is the
appropriate UF (10X to account for
interspecies differences and 10X for
intraspecies differences) the LOC is 100.
To estimate risk, a ratio of the NOAEL
to exposures (margin of exposure (MOE)
= NOAEL/exposure) is calculated and
compared to the LOC.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify
carcinogenic risk. The Q* approach
assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q* is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
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(e.g., risk is expressed as 1 x 10-¢ or one
in a million). Under certain specific
circumstances, MOE calculations will
be used for the carcinogenic risk
assessment. In this non-linear approach,
a “point of departure” is identified
below which carcinogenic effects are

not expected. The point of departure is
typically a NOAEL based on an
endpoint related to cancer effects
though it may be a different value
derived from the dose response curve.
To estimate risk, a ratio of the point of
departure to exposure (MOE ancer = point

of departure/exposures) is calculated. A
summary of the toxicological endpoints
for sulfosulfuron used for human risk
assessment is shown in the following
Table 1:

TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR SULFOSULFURON FOR USE IN HUMAN RISK

ASSESSMENT
Hazard and Exposure
Exposure Scenario Dose Used in Risk Assessment, UF Based Special FQPA Study and Toxicological Effects
Safety Factor
Acute Dietary; all populations | A dose and endpoint was not selected for | NA NA
acute dietary risk assessment because there
were no effects attributable to a single dose
(exposure) in the oral toxicology studies in-
cluding developmental toxicity studies in the
rat and the rabbit and an acute neurotoxicity
study in the rat.
Chronic Dietary all popu- NOAEL= 24 mg/kg/day FQPA SF =1 Chronic toxicity/carcinogenicity - rat;
lations UF* =100 cPAD = cRfD + LOAEL = 244.2 mg/kg/day based on
Chronic RfD = 0.24 mg/kg/day FQPA SF urinary tract pathology,abnormal
cPAD = 0.24 mg/kg/ cyrtals and urinary calculi (both
day sexes); mineraliztion in heart,
lung, pancreas, and skeletal mus-
cles (male)
Short-,Intermediate- Long- No dermal or systemic toxicity was seen fol- | NA NA
Term Dermal lowing repeated dermal application at the
limit dose in a 21—-day dermal toxicity study
in rats. Therefore, this risk assessment is not
required.
Inhalation (Any time period) Based on the low acute inhalation toxicity (Cat- | NA NA
egory IV; no mortality at 3 mg/L), the formu-
lation of the product as wettable granules,
and the low application rates for the pro-
posed use patterns ranging from 25 - 70 g
a.i/hectare (10-28 g a.i./acre), there is mini-
mal concern for potential inhalation exposure
and risk. Therefore, a separate inhalation
risk assessment is not required.
Cancer Likely human carcinogen - Q1* = 1.03 x 103 | NA NA
(mg/kg/day) -! in human equivalents (con-
verted from animals to humans by use of the
BW3/4’s scaling factor)

1 uncertainty factor; 10x for intraspecies variation and 10x for interspecies variation
* The reference to the FQPA SF refers to any additional SF retained due to concerns unique to the FQPA.

B. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.552) for the
combined residues of sulfosulfuron, in
or on wheat grain, forage, hay, staw and
related milk and meat commodities.
Risk assessments were conducted by
EPA to assess dietary exposures from
sulfosulfuron in food as follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
use pesticide if a toxicological study has
indicated the possibility of an effect of
concern occurring as a result of a one
day or single exposure. As summarized
in Table 1 (above), EPA’s review has

concluded that sulfosulfuron has low
acute oral, dermal, and inhalation
toxicity. It is non-irritating to skin and
slightly irritating to eyes. It is not a skin
sensitizer. EPA has not selected toxicity
endpoints for acute exposure reflecting
the low hazard associated with acute
exposure to this chemical.

ii. Chronic exposure and cancer
assessement. Chronic and cancer dietary
risk assessments were conducted using
Lifeline™ (ver. 2.00) and the Dietary
Exposure Evaluation Model - Food
Consumption Intake Database (DEEM-
FCID™, ver. 1.30) models. Both of these
models use food consumption data from
the USDA’s Continuing Surveys of Food

Intakes by Individuals (CSFII); 1994—
1996 and 1998).

The chronic and cancer analyses
assumed tolerance level residues, 100%
crop treated, and DEEM™ (ver. 7.76)
default processing factors. The
Lifeline™ chronic exposure estimates
were <1% cPAD for all population
subgroups (therefore less than EPA’s
level of concern). The Lifeline™
lifetime cancer risk for the U.S.
population is 2.0 x 10-7 (therefore less
than EPA’s level of concern for the
general U.S. population). DEEM-FCID™
resulted in chronic (<1% cPAD;
children 1-2 years old were the most
highly exposed subgroup) and cancer
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(2.1 x 10-7) exposure estimates similar to
Lifeline™.

In accordance with the Agency’s
Proposed Guidelines for Carcinogenic
Risk Assessment (April 10, 1996), EPA
has classified sulfosulfuron as a likely
human carcinogen. The weight-of-
evidence for this classification includes:
(1) Occurrence of rare transitional cell
papilloma (benign tumors) and
carcinoma of the urinary bladder in
female rats; (2) occurrence of rare
benign mesenchymal tumors of the
urinary bladder in high dose male as
well as renal adenomas in female and
possibly male mice, and (3) the
relevancy of the observed tumors to
human exposure.

EPA utilizes a linear low-dose
approach (Q1*) for human risk
characterization and extrapolation of
risk should be based on the incidence of
benign mesenchymal tumors in male
mice. The rat transitional cell tumors
and mouse renal adenomas were not
used because of their low incidence.
This extrapolation, rather than an MOE
approach, is supported by the lack of
sufficient data to characterize the
mechanism of carcinogenicity. The unit
risk, Q1* (in milligrams/kilograms/day)
(mg/kg/day)! of sulfosulfuron based
upon male mouse urinary bladder
mesenchymal tumor rates is 1.03 x 10-3
(mg/kg/day)-! in human equivalents.

iii. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use PCT information in this
assessment. As stated above, EPA has
performed a conservative assessment
utilizing an assumption of 100% crop
treated, and 100% tolerance levels
detected, for the associated
commodities.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
sulfosulfuron in drinking water.
Because the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
sulfosulfuron.

The Agency uses the Generic
Estimated Environmental Concentration
(GENEECQ)or the Pesticide Root Zone/
Exposure Analysis Modeling System
(PRZM/EXAMS) to estimate pesticide
concentrations in surface water and
Screening Concentrations in
Groundwater (SCI-GROW), which
predicts pesticide concentrations in
ground water. In general, EPA will use
GENEEC (a Tier 1 model) before using
PRZM/EXAMS (a Tier 2 model) for a

screening-level assessment for surface
water. The GENEEC model is a subset of
the PRZM/EXAMS model that uses a
specific high-end runoff scenario for
pesticides. GENEEC incorporates a farm
pond scenario, while PRZM/EXAMS
incorporate an index reservoir
environment in place of the previous
pond scenario. The PRZM/EXAMS
model includes a percent crop area
factor as an adjustment to account for
the maximum percent crop coverage
within a watershed or drainage basin.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal of
pesticides from the source water. The
primary use of these models by the
Agency at this stage is to provide a
coarse screen for sorting out pesticides
for which it is highly unlikely that
drinking water concentrations would
ever exceed human health levels of
concern.

Since the models used are considered
to be screening tools in the risk
assessment process, the Agency does
not use estimated environmental
concentrations (EECs) from these
models to quantify drinking water
exposure and risk as a %R{D or %PAD.
Instead, drinking water levels of
comparison (DWLOCs) are calculated
and used as a point of comparison
against the model estimates of a
pesticide’s concentration in water.
DWLOC:s are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
residential uses. Since DWLOCs address
total aggregate exposure to sulfosulfuron
they are further discussed in the
aggregate risk sections below.

Based on the GENEEC and SCI-GROW
models the EECs of sulfosulfuron for
acute exposures are estimated to be 0.66
parts per billion (ppb) for surface water
and 1.9 ppb for ground water. The EECs
for chronic exposures are estimated to
be 1.73 ppb for surface water and 0.295
ppb for ground water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

There are no residential uses of
sulfosulfuron that are expected to result
in residential handler exposure.
However, the commercial use of
sulfosulfuron on residential and
recreational turf may lead to post
application exposure in individuals.
EPA has performed a cancer risk

assessment for adults and children
based on post application residential
exposure.

Cancer risk for residential adults was
calculated based on high and low
activity. For high-exposure activity, a
Transfer Coefficient (Tc) of 1,000 cm?/
hr (1 hr) was used and for low-exposure
activity, a Tc of 500 cm?/hr (1 hr) was
used.

EPA built several conservative
assumptions into the assessment of
residential cancer risk. These include
using 50 years of exposure and an
estimated 20% (default) of dislodgeable
foliar residues (DFR) from the turf,
which is derived from the maximum
application rate. An average of 14 days
of DFRs was used for this cancer
assessment; this would be considered a
10% decrease each day (from dilution
by rain, and mowing of the grass) of the
20% residue for at least 14 days, and
then taking the mean value of this 14—
day exposure.

The Lifetime Average Daily Dose
(LADD) = 6.0 x 10-5 mg/kg/day for a Tc
=1,000 cm?/hr (high-exposure activity
for 1 hour) and for a Tc = 500 cm?/hr
(low-exposure activity for 1 hour) is
equal to 3.0 x 10-5 mg/kg/day.

The estimated cancer risk for adults
on day zero, based on high-exposure
activity for 1 hour (Tc =1,000 cm?/hr) is
estimated to be 1.2 x 10-7. For low-
exposure activity (Tc = 500 cm?/hr), the
risk is estimated to be 6.0 x 10-8.

Although it is likely that toddlers
would also be exposed to sulfosulfuron
from incidental ingestion of grass, soil,
or hand-to-mouth transfer, no relevant
oral toxicological endpoints have been
identified by EPA. Therefore, to address
the short-term residential risk to
children from incidental exposure, for
the purposes of this assessment only,
EPA used the NOAEL of 24mg/kg/day
from the combined chronic toxicity/
carcinogenicity study in rats. This
NOAEL is considered conservative and
health protective for this assessment
because it represents the lowest NOAEL
in the most sensitive species (the basis
for the cRID).

Postapplication inhalation exposure is
considered to be negligible. However,
non-dietary, incidental ingestion of
residues from treated turfgrass and
ingestion of contaminated soil are
possible.

As a conservative measure, the
exposure and risk estimates for four
residential exposure scenarios are
assessed for the day of application (day
zero) because it is assumed that toddlers
could contact the lawn immediately
after application. Chronic exposure is
not expected (i.e., these activities are
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not expected to occur continuously for
more than 30 days).

Children’s estimated risk from oral
hand-to-mouth activities on treated
lawns is estimated to result in a short-
term MOE of 1,700. Children’s
estimated risk from oral object-to-mouth
(turfgrass) from treated lawns is
estimated to result in a short-term MOE
of 6,800. Children’s estimated risk from
incidental ingestion of soil from treated
lawns is estimated to result in a short-
term MOE of 510,000. Since short-term
MOE:s are above 100, they do not exceed
EPA’s level of concern. Chronic or long-
term exposure is not expected.

While considered unlikely, if a
toddler were to experience exposure
from all of these sources at the same
time, the combined incidental oral
exposure would be 0.018 mg/kg/day.
This combined exposure results in an
estimated MOE of 1,400, which does not
exceed EPA’s level of concern.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
sulfosulfuron and any other substances
and sulfosulfuron does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that sulfosulfuron has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common
mechanism determinations and
procedures for cumulating effects from
substances found to have a common
mechanism on EPA’s website at http://
www.epa.gov/pesticides/cumulative/.

C. Safety Factor for Infants and Children

1. In general. Section 408 of the
FFDCA provides that EPA shall apply
an additional tenfold margin of safety
for infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on

toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans.

2. Developmental reproductive
toxicity studies. The results of the 2—
generation reproduction and
developmental toxicity studies
indicated that sulfosulfuron is not a
developmental or reproductive toxicant.
The acute and subchronic neurotoxicity
studies showed that sulfosulfuron is not
neurotoxic. Sulfosulfuron is rapidly
excreted, primarily unmetabolized.
Excretion at low dose occurred
primarily in the urine, whereas at high
dose, a large percentage of the
administered dose was excreted in the
feces. Sulfosulfuron was not retained in
tissues to any significant extent.

3. Conclusion. There is a complete
toxicity data base for sulfosulfuron and
exposure data are complete or are
estimated based on data that reasonably
accounts for potential exposures. EPA
has determined that the 10X safety
factor to protect infants and children
should be removed. The FQPA factor is
removed because the developmental
and reproductive toxicity data did not
indicate increased susceptibility of rats
or rabbits to in utero and/or postnatal
exposure. Any detectable residues in
food or drinking water would be
expected at low levels since application
rates are low. There are currently no
registered homeowner uses for
sulfosulfuron. Finally, concern for post-
application exposure to infants and
children from commercial application of
the pesticide is tempered by the low
acute oral, dermal, and inhalation
toxicity of this pesticide.

D. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against the model
estimates of a pesticide’s concentration
in water (EECs). DWLOC values are not
regulatory standards for drinking water.
DWLOC:s are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
uses. In calculating a DWLOC, the
Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water (e.g., allowable chronic water

exposure (mg/kg/day)) = cPAD -
(average food + chronic non-dietary,
non-occupational exposure). This
allowable exposure through drinking
water is used to calculate a DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values
as used by EPA’s Office of Water are
used to calculate DWLOCs: 2 liter (L)/
70 kg (adult male), 2L/60 kg (adult
female), and 1L/10 kg (child). Default
body weights and drinking water
consumption values vary on an
individual basis. This variation will be
taken into account in more refined
screening-level and quantitative
drinking water exposure assessments.
Different populations will have different
DWLOGCs. Generally, a DWLOC is
calculated for each type of risk
assessment used: Acute, short-term,
intermediate-term, chronic, and cancer.

When EECs for surface water and
ground water are less than the
calculated DWLOCs, EPA concludes
with reasonable certainty that exposures
to sulfosulfuron in drinking water
(when considered along with other
sources of exposure for which EPA has
reliable data) would not result in
unacceptable levels of aggregate human
health risk at this time. Because EPA
considers the aggregate risk resulting
from multiple exposure pathways
associated with a pesticide’s uses, levels
of comparison in drinking water may
vary as those uses change. If new uses
are added in the future, EPA will
reassess the potential impacts of
sulfosulfuron on drinking water as a
part of the aggregate risk assessment
process.

1. Acute risk. As discussed earlier,
sulfosulfuron has low acute oral,
dermal, and inhalation toxicity. It is
non-irritating to skin, slightly irritating
to eyes and is not a skin sensitizer.
Endpoints for risk assessment through
exposure via the acute dietary, dermal,
inhalation and incidental oral routes
were not identified; therefore, acute,
short- and intermediate-term dermal
and inhalation risk were not concerns.

2. Chronic risk. Chronic and cancer
aggregate risk assessments were
performed for adults, while short-term
and chronic aggregate risk assessments
were performed for children. Using the
exposure assumptions described in this
unit for chronic exposure, EPA has
concluded that exposure to
sulfosulfuron from food will utilize <1%
of the cPAD for all population
subgroups, including infants and
children, young children, young adults,
females of childbearing age and for the
overall U.S. population. Based the use
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pattern, chronic residential exposure to
residues of sulfosulfuron is not
expected. In addition, despite the
potential for chronic dietary exposure to

sulfosulfuron in drinking water, after
calculating DWLOCs and comparing

them to conservative model EECs of

sulfosulfuron in surface water and

ground water, EPA does not expect the
aggregate exposure to exceed 100% of
the cPAD, as shown in the following

Table 2:

TABLE 2.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO SULFOSULFURON

Chronic Max Chron- ;
T |Gt s o Wi S
day) (mg/kg/day)
General U.S. population NA 0.000206 0.24 NA NA 8,400
NA 0.24 NA NA 0.295 1.73 NA
All infants (<1 year old) NA 0.000286 0.24 NA NA 2,400
Children (1-2 years old) NA 0.000900 0.24 NA NA 2,400
Children (3-5 years old) NA 0.000636 0.24 NA NA 2,400
Children (6-12 years old) NA 0.000387 0.24 NA NA 2,400
Youth (13-19 years old) NA 0.000182 0.24 NA NA 7,200
Adults (20-49 years old) NA 0.000124 0.24 NA NA 8,400
Adults (50 + years old) NA 0.000114 0.24 NA NA 8,400
Females (13-49 years old) NA 0.000123 0.24 NA NA 7,200

1 Maximum chronic water exposure (mg/kg/day) = cPAD (mg/kg/day) - chronic food exposure from DEEM (mg/kg/day); no res. exp.
2 FIRST and SCI-GROW modeling EECs (Tier 1)
3 DWLOC(ug/L) = (allowable water exposure (mg/kg/day) x body weight (kg) x 1,000 pg/mg) + (water consumption (liters))

3. Short-term risk. The short-term
aggregate risk takes into account the
exposure from potential residential
sources in addition to average dietary
residues from food and drinking water.

The short-term aggregate risk
assessment was performed for children
only, since an endpoint for dermal risk
assessment was not identified. The
resulting short-term DWLOC is 2,200

ppb and is not of concern because it
exceeds the EECs for sulfosulfuron.
Short-term aggregate risks are presented
in the following Table 3:

TABLE 3.—SHORT-TERM AGGREGATE RISK AND DWLOC CALCULATIONS

Short-Term Scenario

Aggre-
Average : Allowable

: Max Ex- Residen- gate Ground Surface Short-

Population %Oﬁ(EI/‘ Target posure Foggulrié(- tial Expo- MOE Wagglrjrix' Water Water Term

ga g MOE mg/kg/ ﬁ] kal sure mg/ | (food and ﬁq kol EEC EEC DWLOC

y day 9Kg kg/day residen- 9/Kg (ppb) (ppb) (ppb)

day tial) day

Child 24 100 0.24 0.00090 0.018 1,270 | 0.221100 0.295 1.73 2,200

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account non-dietary, non-
occupational exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Although residential exposure could
occur with the use of sulfosulfuron, no
toxicological effects have been
identified for intermediate-term toxicity.
Therefore, the aggregate risk is the sum
of the risk from food and water, which
were previously addressed.

5. Aggregate cancer risk for U.S.
population. The cancer aggregate risk
assessment considered exposure from
food, water and residential sources. EPA

performs cancer assessments for only
the general U.S. population. The cancer
dietary analyses assumed tolerance level
residues, 100% crop treated, and DEEM
default processing factors. The
Lifeline™ lifetime cancer risk for the
U.S. population is 2.0 x 10-7 and is
therefore less than EPA’s level of
concern. Residential cancer risk was
estimated for adults only. The aggregate
cancer risk DWLOC of 25 ppb exceeds
EEG:s for sulfosulfuron and does not
result in a concern.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general

population, and to infants and children
from aggregate exposure to
sulfosulfuron residues.

V. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(example—gas chromatography) is
available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—-2905; e-mail
address:residuemethods@epa.gov.
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B. International Residue Limits

There is neither a Codex proposal, nor
Canadian or Mexican maximum residue
limits, for residues of sulfosulfuron in or
on grasses. Therefore, harmonization is
not an issue for this tolerance action.

C. Conditions

No conditions are placed on these
time-limited tolerances.

VI. Conclusion

Therefore, tolerances are established
for combined residues of sulfosulfuron,
1-(4,6-dimethoxypyrimidin-2yl)-3-[(2-
ethanesulfonyl-imidazo[1,2-a]pyridine-
3-yl)sulfonyl]urea and metabolites
converted to 2-(ethylsulfonyl)-
imidazo[1,2-a]pyridine (calculated as
sulfosulfuron), in or on Bermudagrass,
forage at 11 ppm; Bermudagrass, hay at
40 ppm; Bahiagrass, forage at 11 ppm;
Bahiagrass, hay at 40 ppm; milk at 0.02
ppm; fat (of cattle, goat, horse and
sheep) at 0.04 ppm; meat (of cattle, goat,
horse and sheep) at 0.02 ppm; and meat
byproducts (cattle, goat, horse and
sheep) at 0.50 ppm.

VII. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) of the FFDCA
provides essentially the same process
for persons to “object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d) of the FFDCA, as was
provided in the old sections 408 and
409 of the FFDCA. However, the period
for filing objections is now 60 days,
rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2005-0270 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before January 17, 2006.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issue(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2.Copies for the Docket. In addition to
filing an objection or hearing request
with the Hearing Clerk as described in
Unit VIL.A.1., you should also send a
copy of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by the docket ID
number OPP-2005-0270, to: Public
Information and Records Integrity
Branch, Information Technology and
Resource Management Division (7502C),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. In person or by courier,
bring a copy to the location of the PIRIB
described in ADDRESSES. You may also
send an electronic copy of your request
via e-mail to: opp-docket@epa.gov.
Please use an ASCII file format and
avoid the use of special characters and
any form of encryption. Copies of
electronic objections and hearing
requests will also be accepted on disks
in WordPerfect 6.1/8.0 or ASCII file
format. Do not include any CBI in your
electronic copy. You may also submit an
electronic copy of your request at many
Federal Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VIII. Statutory and Executive Order
Reviews

This final rule establishes time-
limited tolerances under section 408 of
the FFDCA. The Office of Management
and Budget (OMB) has exempted these
types of actions from review under
Executive Order 12866, entitled
Regulatory Planning and Review (58 FR
51735, October 4, 1993). Because this
rule has been exempted from review
under Executive Order 12866 due to its
lack of significance, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a FIFRA
section 18 exemption under section 408
of the FFDCA, such as the tolerances in
this final rule, do not require the
issuance of a proposed rule, the
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requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘“meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers, and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “‘tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “‘substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

IX. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: November 7, 2005.
Donald R. Stubbs,
Acting Director, Registration Division, Office
of Pesticide Programs.
m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.552 is amended by
adding text to paragraph (b) to read as
follows:

§180.552 Sulfosulfuron; pesticide
tolerances.

(b) Section 18 emergency exemptions.
Time-limited tolerances are established
for the combined residues of the
herbicide sulfosulfuron, 1-(4,6-
dimethoxypyrimidin-2-yl)-3-[(2-
ethanesulfonyl-imidazo[1,2-alpyridine-
3-yl)sulfonyl]urea and metabolites
converted to 2-(ethylsulfonyl)-
imidazo[1,2-a]pyridine (calculated as
sulfosulfuron) in connection with use of
the pesticide under section 18
emergency exemptions granted by EPA.
The tolerances are specified in the
following table. The tolerances will
expire on the dates specified in the
table.

Expiration/
Commodity P;ritlﬁ opner revocation
date
Bahiagrass, for-
F-To [ 11 12/31/09
Bahiagrass, hay 40 12/31/09

Expiration/
Commodity P;ritlﬁopner re\f)ocation
date

Bermudagrass,

forage ............ 11 12/31/09
Bermudagrass,

hay ..ccoooeeene 40 12/31/09
Cattle, fat .......... 0.04 12/31/09
Cattle, meat ...... 0.02 12/31/09
Cattle, meat by-

products ........ 0.50 12/31/09
Goat, fat ........... 0.04 12/31/09
Goat, meat ........ 0.02 12/31/09
Goat, meat by-

products ........ 0.50 12/31/09
Horse, fat .......... 0.04 12/31/09
Horse, meat ...... 0.02 12/31/09
Horse, meat by-

products ........ 0.50 12/31/09
MilK oo 0.02 12/31/09
Sheep, fat ......... 0.04 12/31/09
Sheep, meat ..... 0.02 12/31/09
Sheep, meat by-

products ........ 0.50 12/31/09
* * * * *

[FR Doc. 05-22699 Filed 11-15-05; 8:45 am]
BILLING CODE 6560-50-S

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Addition of White Abalone
and the United States Distinct
Vertebrate Population Segment of the
Smalltooth Sawfish to the List of
Endangered and Threatened Wildlife

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the Fish and Wildlife
Service (Service), are adding two marine
taxa to the List of Endangered and
Threatened Wildlife (List) in accordance
with the Endangered Species Act of
1973, as amended (16 U.S.C. 1531 et
seq.) (Act). These two taxa are the white
abalone (Haliotis sorenseni) and the
United States Distinct Vertebrate
Population Segment (DPS) of the
smalltooth sawfish (Pristis pectinata).
These amendments are based on
previously published determinations by
the National Marine Fisheries Service
(NMFS), National Oceanic and
Atmospheric Administration,
Department of Commerce, which has
jurisdiction for these species.
DATES: Effective date: This rule is
effective November 16, 2005.
Applicability dates: The white
abalone listing is applicable as of June
28, 2001. The United States DPS of the
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smalltooth sawfish listing is applicable
as of May 1, 2003.

FOR FURTHER INFORMATION CONTACT:
Marjorie Nelson, Branch of Listing,
Endangered Species Program, U.S. Fish
and Wildlife Service, 4401 N. Fairfax
Drive, Mail Stop 420, Arlington,
Virginia 22203 (703/358-2105).
SUPPLEMENTARY INFORMATION:

Background

In accordance with the Act and the
Reorganization Plan No. 4 of 1970,
NMFS has jurisdiction over these taxa.
Under section 4(a)(2) of the Act, NMFS
must decide whether a species under its
jurisdiction should be classified as
endangered or threatened. The Service
is responsible for the actual amendment
of the List in 50 CFR 17.11(h).

On May 5, 2000, NMFS published a
proposed rule (65 FR 26167) to list the
white abalone as endangered. During
the public comment period for that
proposed rule, NMFS received nine
written comments. On May 29, 2001,
NMFS published a final rule to list the
white abalone as endangered (66 FR
29046). The listing was effective as of
June 28, 2001. In that final rule, NMFS
addressed all public comments received
in response to the proposed rule.

On April 16, 2001, NMFS published
a proposed rule to list the smalltooth

On April 1, 2003, NMFS published a
final rule to list the DPS of smalltooth
sawfish in the United States as an
endangered species (68 FR 15674). The
listing was effective as of May 1, 2003.
In that final rule, NMFS addressed all
comments received in response to the
proposed rule.

Because NMFS provided a public
comment period on the proposed rules
for these two taxa, and because this
action of the Service to amend the List
in accordance with the determination by
NMFS is nondiscretionary, the Service
has omitted the notice and public
comment procedures of 5 U.S.C. 553(b)
for this action.

For more information concerning
these two listing determinations, please
consult the respective rules published
in the Federal Register.

Required Determinations

National Environmental Policy Act

The Service has determined that an
Environmental Assessment, as defined
under the authority of the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Act. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).

Reduction Act of 1995 and found it to
contain no information collection
requirements. We may not conduct or
sponsor, and you are not required to
respond to, a collection of information
unless it displays a currently valid
Office of Management and Budget
(OMB) control number.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Export, Import, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

m Accordingly, part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C.

1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

m 2. Amend §17.11 by adding the
following, in alphabetical order under
FISHES and CLAMS, respectively, to
the List of Endangered and Threatened
Wildlife:

sawfish as endangered on (66 FR ) §17.11 Endangered and threatened

19414). During the 60-day public Paperwork Reduction Act wildlife.

comment period, NMFS received 12 The Service has examined this oor w0

written comments on the proposed rule. regulation under the Paperwork (h) * * *

Species Vertebrate popu- -, :
Historic range lation where endan-  Status ~ When listed E;Itt)li(t::tl sﬁﬁg'sal
Common name Scientific name gered or threatened
FISHES

Sawfish, smalltooth .. Pristis pectinata ...... North Atlantic (Medi- U.S.A. (Gulf of Mex- E 748 NA NA
terranean, U.S. ico from Texas to
Atlantic and Gulf Florida and along
of Mexico) and the east coast
the Southwest At- from Florida to
lantic. Cape Hatteras).

CLAMS

Abalone, white ......... Haliotis sorenseni ... North America NA L T 748 NA NA
(West coast from
Point Conception,
CA,US.A., to
Punta Abreojos,
Baja California,
Mexico).
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Dated: September 15, 2005.
Marshall P. Jones, Jr.,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 05-22624 Filed 11-15-05; 8:45 am]|
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532
RIN 3206—AK94

Prevailing Rate Systems; North
American Industry Classification
System Based Federal Wage System
Wage Surveys

AGENCY: Office of Personnel
Management.

ACTION: Proposed rule with request for
comments.

SUMMARY: The Office of Personnel
Management is issuing a proposed rule
that would replace the Standard
Industrial Classification codes currently
used in Federal Wage System (FWS)
regulations with the more recent North
American Industry Classification
System (NAICS) codes, published by the
Office of Management and Budget. The
purpose of this change is to update the
FWS wage survey industry regulations
by adopting the new NAICS system.
DATES: We must receive comments on or
before December 16, 2005.

ADDRESSES: Send or deliver comments
to Donald J. Winstead, Deputy Associate
Director for Pay and Performance
Policy, Strategic Human Resources
Policy Division, Office of Personnel
Management, Room 7H31, 1900 E
Street, NW., Washington, DC 20415—
8200; e-mail pay-performance-
policy@opm.gov; or FAX: (202) 606—
4264.

FOR FURTHER INFORMATION CONTACT:
Madeline Gonzalez, (202) 606—2838; e-
mail pay-performance-policy@opm.gov;
or FAX: (202) 606—4264.
SUPPLEMENTARY INFORMATION: The goal
of the Federal Wage System (FWS) is to
pay blue-collar Federal employees
according to local prevailing rates. To
determine local prevailing rates, the
Department of Defense, the lead agency
for all regular FWS wage surveys,
collects wage data for a prescribed list
of industries in each FWS wage area
annually. The Office of Personnel

Management (OPM) is responsible for
prescribing the required industries to be
surveyed and the conditions under
which required industrial coverage may
be augmented for particular surveys.
Under the current regulations, the
industries surveyed are defined under
the Standard Industrial Classification
(SIC) system. The Office of Management
and Budget developed the North
American Industry Classification
System (NAICS) to replace the SIC
system. NAICS was developed jointly by
the United States, Canada, and Mexico
to provide comparability in statistics
about business activity across North
America.

NAICS groups establishments into
industries based on the activities in
which they are primarily engaged. It is
a comprehensive system covering the
entire field of economic activities.
NAICS groups the economy into 20
broad sectors and uses a 6-digit coding
system to identify particular industries.
The first two digits of the code designate
the sector, the third digit designates the
subsector, the fourth digit designates the
industry group, the fifth digit designates
the NAICS industry, and the sixth digit
designates the national industry.

Because NAICS is now the official
industry classification system used in
the United States, the Federal Prevailing
Rate Advisory Committee (FPRAC), the
national labor-management committee
responsible for advising OPM on
matters concerning the pay of FWS
employees, established a Wage Survey
Methodology Work Group (Work Group)
to study the desirability and feasibility
of replacing the SIC codes currently
used in FWS regulations with NAICS
codes and the effect this change would
have on industry coverage for FWS
wage surveys. The following sections of
title 5, Code of Federal Regulations, list
the industries included in the FWS
wage surveys by SIC codes:

Section 532.213 Industries included in
regular appropriated fund wage
SUTVEYS.

Section 532.221 Industries included in
regular nonappropriated fund
Surveys.

Section 532.267 Special wage
schedules for aircraft, electronic, and
optical instrument overhaul and
repair positions in the Puerto Rico
wage area.

Section 532.279 Special wage
schedules for printing positions.

Section 532.285 Special wage
schedules for supervisors of
negotiated rate Bureau of Reclamation
employees.

Section 532.313 Private sector
industries.

The Work Group recommended to
FPRAC that OPM replace all SIC codes
in the FWS regulations with the most
closely corresponding NAICS codes. In
effect, this would update the FWS wage
survey industry regulations by adopting
the NAICS system, while making as few
changes as possible in the types of
industrial establishments that are
already included in FWS wage surveys
under the SIC system. FPRAC agreed
with the Work Group’s
recommendation, and OPM concurs
with FPRAC’s recommendation.

Regulatory Flexibility Act

I certify that these regulations would
not have a significant economic impact
on a substantial number of small entities
because they would affect only Federal
agencies and employees.

E.O. 12866, Regulatory Review

The Office of Management and Budget
has reviewed this proposed rule in
accordance with Executive Order 12866.

List of Subjects in 5 CFR Part 532
Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.
Office of Personnel Management.
Linda M. Springer,
Director.
Accordingly, the Office of Personnel
Management proposes to amend 5 CFR
part 532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; § 532.707
also issued under 5 U.S.C. 552.

Subpart B—Prevailing Rate
Determinations

2.1In §532.213, revise paragraph (a) to
read as follows:

§532.213 Industries included in regular
appropriated fund wage surveys.

(a) The lead agency must include the
industries in the following North
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American Industry Classification

System (NAICS) codes in all regular
appropriated fund wage surveys:

Manufacturing .........ccoccevviveiiiienne

Transportation, = Communications,
Electric, Gas, and Sanitary Serv-
ices.

NAICS 311 through 339 (except
323).
NAICS 221
NAICS 481
NAICS 482
NAICS 484
NAICS 485 (except 4853)

NAICS 487 (except 4872)

NAICS 488 (except 4883 and
4884).

All manufacturing classes except printing and related support activi-
ties (NAICS 323).

Utilities.

Air transportation.

Rail transportation.

Truck transportation.

Transit and ground passenger transportation except taxi and lim-
ousine service (NAICS 4853).

Scenic and sightseeing transportation except scenic and sightseeing
transportation, water (NAICS 4872).

Support activities for transportation except support activities for water
transportation (NAICS 4853) and support activities for road trans-
portation (NAICS 4854).

NAICS 492 ..o Couriers and messengers.
NAICS 493 ..o Warehousing and storage.
NAICS 515 ..o Broadcasting (except Internet).
NAICS 517 ..... Telecommunications.
NAICS 5621 ... ... | Waste collection.
NAICS 5622 .....cccccvveeiiieeeieeeeeen Waste Treatment and Disposal.
Wholesale Trade ........ccccceriiiiieens NAICS 423 ... Merchant wholesalers—durable goods.
NAICS 424 ....ccooviiiiiiiiieeeee Merchant wholesalers—nondurable goods.
* * * * * §532.221 Industries included in regular Classification System (NAICS) codes in

3.In §532.221, revise paragraph (a) to

read as follows:

nonappropriated fund surveys.
(a) The lead agency must include the

all regular nonappropriated fund wage
surveys:

following North American Industry

NAICS

Title

Wholesale Trade:

Hardware.

Motor vehicle supplies and new parts.

Furniture and home furnishing.

Electrical and electronic appliance, television, and radio set.
Other electronic parts and equipment.

Arts, Entertainment, and Recreation:
71391
71395 oo

Accommodations and Food Services:

Sporting and recreational goods and supplies.
Other miscellaneous durable goods.

Paper and paper product.

Drugs and druggists’ sundries.

Apparel, piece goods, and notions.
Confectionery.

Petroleum and petroleum products.
Miscellaneous nondurable goods.

Tire dealers.

Appliance, television, and other electronic stores.
Home centers.

Pharmacies and drug stores.

Gasoline stations.

Family clothing stores.

Department stores.

All other general merchandise stores.

Office supplies and stationery stores.

Vending machine operators.

Golf courses and country clubs.
Bowling centers.

Hotels (except casino hotels) and motels.
Full-service restaurants.

Limited-service eating places.

Drinking places (alcoholic beverages).

4.In §532.267, revise paragraph (c)(1)

to read as follows:

§532.267 Special wage schedules for
aircraft, electronic, and optical instrument
overhaul and repair positions in the Puerto

Rico wage area.

* * * *

*

(C)* EE

(1) Surveys must, at a minimum,
include the air transportation and
electronics industries in the following



Federal Register/Vol. 70, No. 220/ Wednesday, November 16, 2005 /Proposed Rules

69469

North American Industry Classification
System (NAICS) codes:

NAICS

Title

Computer and peripheral equipment manufacturing.

Other communications equipment manufacturing.
Audio and video equipment manufacturing.

Bare printed circuit board manufacturing.
Semiconductor and related device manufacturing.

Other electronic component manufacturing.

Magnetic and optical recording media manufacturing.
Office equipment merchant wholesalers.

Scheduled air transportation.

Nonscheduled air transportation.

Scenic and sightseeing transportation, other.
Support activities for air transportation.
Couriers.

Janitorial services.

Ambulance services.

Reupholstery and furniture repair.

Radio and television broadcasting and wireless communications equipment manufacturing.

Printed circuit assembly (electronic assembly) manufacturing.

Search, detection, navigation, guidance, aeronautical, and nautical system and instrument manufacturing.

Computer and computer peripheral equipment and software merchant wholesalers.

System (NAICS) codes 323110 and
323114 in the printing survey and may
add other NAICS codes in subsector 323

5.In §532.279, revise paragraphs (c),
introductory text, and (c)(1) to read as

follows: to the survey based on its survey
i experience.
§532.279 Special wage schedules for . . . . .

printing positions.
* * * * *

6. In § 532.285, revise paragraph (c)(1)

(c) The lead agency must establish to read as follows:

survey specifications for the printing
survey as follows:

(1) The lead agency must include
North American Industry Classification — *

§532.285 Special wage schedules for
supervisors of negotiated rate Bureau of
Reclamation employees.

* * * *

(c) * x %

(1) Based on Bureau of Reclamation
activities and types of supervisory
positions in the special wage area, the
Bureau of Reclamation must survey
private industry companies, with no
minimum employment size requirement
for establishments, in the following
North American Industry Classification
System code subsectors:

Subsector Industry

Oil and gas extraction.

Mining (except oil and gas).

Support activities for mining.

Utilities.

Machinery manufacturing.

Computer and electronic product manufacturing.

Truck transportation.

Couriers and messengers.

Warehousing and storage.

Broadcasting (except Internet).
Telecommunications.

Waste management and remediation services.
Repair and maintenance.

Electrical equipment, appliance, and component manufacturing.

§532.313 Private sector industries.

(a) For appropriated fund surveys, the
lead agency must use the private sector
industries in the following North

7. Revise §532.313 to read as follows:

American Industry Classification
System (NAICS) codes when it makes its
wage schedule determinations for each
specialized Federal industry:

Aircraft

NAICS 332912
NAICS 336411 ..
NAICS 336412 ..
NAICS 336413 .....ccoocviiiiiiiice
NAICS 336415 .....ccccoeviiiiiiics
NAICS 336419 ......ccccceiiiiiiicee

Fluid power valve and hose fitting manufacturing.

Aircraft manufacturing.

Aircraft engine and engine parts manufacturing.

Other aircraft part and auxiliary equipment manufacturing.

Guided missile and space vehicle propulsion unit and propulsion unit parts manufacturing.
Other guided missile and space vehicle parts and auxiliary equipment manufacturing.
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NAICS 4811 Scheduled air transportation.
NAICS 4812 ... Nonscheduled air transportation.
NAICS 4879 ... Scenic and sightseeing transportation, other.
NAICS 4881 ... Support activities for air transportation.
NAICS 4921 Couriers.
NAICS 54171 ... Research and development in the physical, engineering, and life sciences.
NAICS 56172 ..o Janitorial services.
NAICS 621971 ..o Ambulance services.
NAICS 81142 ..o Reupholstery and furniture repair.
Ammunition
NAICS 32592 Explosives manufacturing.
NAICS 332992 .. .... | Small arms ammunition manufacturing.
NAICS 332993 ......coviiiiiiiieeiee Ammunition (except small arms) manufacturing.
Artillery and combat vehicles

NAICS 2211 oo, Electric power generation, transmission, and distribution.
NAICS 2212 ..o Natural gas distribution.
NAICS 32732 Ready-mix concrete manufacturing.
NAICS 332212 .. Hand and edge tool manufacturing.
NAICS 332323 .. Ornamental and architectural metal work manufacturing.
NAICS 332439 .. Other metal container manufacturing.
NAICS 332995 .. Other ordnance and accessories manufacturing.
NAICS 332999 .. All other miscellaneous fabricated metal product manufacturing.
NAICS 33311 Agricultural implement manufacturing.
NAICS 33312 Construction machinery manufacturing.
NAICS 333611 .. Turbine and turbine generator set unit manufacturing.
NAICS 333618 .. Other engine equipment manufacturing.
NAICS 333922 .. Conveyor and conveying equipment manufacturing.
NAICS 333923 .. Overhead traveling crane, hoist, and monorail system manufacturing.
NAICS 333924 .. Industrial truck, tractor, trailer, and stacker machinery manufacturing.
NAICS 33671 ..o Motor vehicle manufacturing.
NAICS 336211 Motor vehicle body manufacturing.
NAICS 336212 .. Truck trailer manufacturing.
NAICS 336312 .. Gasoline engine and engine parts manufacturing.
NAICS 336322 Other motor vehicle electrical and electronic equipment manufacturing.
NAICS 33633 Motor vehicle steering and suspension components (except spring) manufacturing.
NAICS 33634 .... Motor vehicle brake system manufacturing.
NAICS 33635 .... Motor vehicle transmission and power train parts manufacturing.
NAICS 336399 .. All other motor vehicle parts manufacturing.
NAICS 33651 .... Railroad rolling stock manufacturing.
NAICS 336992 .. Military armored vehicle, tank, and tank component manufacturing.
NAICS 4231 oo Motor vehicle and motor vehicle parts and supplies merchant wholesalers.
NAICS 42381 ..o Construction and mining (except oil well) machinery and equipment merchant wholesalers.
NAICS 42382 .... Farm and garden machinery and equipment merchant wholesalers.
NAICS 4413 ...... Automotive parts, accessories, and tire stores.
NAICS 44421 ..o Outdoor power equipment stores.
NAICS 484 ..o Truck transportation.
NAICS 4862 ... Pipeline transportation of natural gas.
NAICS 492 ..... Couriers and messengers.
NAICS 5171 ... Wired telecommunications carriers.
NAICS 5172 ... Wireless telecommunications carriers (except satellite).
NAICS 5173 ... Telecommunications resellers.
NAICS 5621 Waste collection.
NAICS 81299 All other personal services.

Communications
NAICS 33422 .......ccooiviiirieieeieienne Radio and television broadcasting and wireless communications equipment manufacturing.
NAICS 33429 ......cceviiieiieienieiee Other communications equipment manufacturing.
NAICS 334511 .. Search, detection, navigation, guidance, aeronautical and nautical system and instrument manufacturing.
NAICS 334514 .. .... | Totalizing fluid meter and counting device manufacturing.
NAICS 334515 ..o Instrument manufacturing for measuring and testing electricity and electrical signals.
NAICS 335311 ..o Power, distribution, and specialty transformer manufacturing.
NAICS 48531 .... Taxi service.
NAICS 5151 Radio and television broadcasting.
NAICS 5152 ... Cable and other subscription carriers.
NAICS 5171 ... Wired telecommunications carriers.
NAICS 5172 ... Wireless telecommunications carriers (except satellite).
NAICS 5173 ... Telecommunications resellers.
NAICS 5174 ... Satellite telecommunications.

NAICS 5179

Other telecommunications.
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Electronics

NAICS 3341 ..

NAICS 33422 ....
NAICS 33429 ....
NAICS 33431 ....
NAICS 334412 ..
NAICS 334413 ..
NAICS 334414 ..
NAICS 334415 ..
NAICS 334416 ..
NAICS 334417 ..
NAICS 334418 ..
NAICS 334419 ..
NAICS 334511 ..
NAICS 334613 ..
NAICS 42342 ....

NAICS 42343

Computer and peripheral equipment manufacturing.

Radio and television broadcasting and wireless communications equipment manufacturing.
Other communications equipment manufacturing.

Audio and video equipment manufacturing.

Bare printed circuit board manufacturing.

Semiconductor and related device manufacturing.

Electronic capacitor manufacturing.

Electronic resistor manufacturing.

Electronic coil, transformer, and other inductor manufacturing.

Electronic connector manufacturing.

Printed circuit assembly (electronic assembly) manufacturing.

Other electronic component manufacturing.

Search, detection, navigation, guidance, aeronautical and nautical system and instrument manufacturing.
Magnetic and optical recording media manufacturing.

Office equipment merchant wholesalers.

Computer and computer peripheral equipment and software merchant wholesalers.

Guided missiles

NAICS 332912
NAICS 3341

NAICS 33422 ....

NAICS 33429
NAICS 334418

NAICS 334511 ..
NAICS 334613 ..

NAICS 3364 ..
NAICS 54131

NAICS 54133 ...
NAICS 54136 ....

NAICS 54137
NAICS 54171

Fluid power valve and hose fitting manufacturing.

Computer and peripheral equipment manufacturing.

Radio and television broadcasting and wireless communications equipment manufacturing.
Other communications equipment manufacturing.

Printed circuit assembly (electronic assembly) manufacturing.

Search, detection, navigation, guidance, aeronautical and nautical system and instrument manufacturing.
Magnetic and optical recording media manufacturing.

Aerospace product and parts manufacturing.

Architectural services.

Engineering services.

Geophysical surveying and mapping services.

Surveying and mapping (except geophysical) services.

Research and development in the physical, engineering, and life sciences.

Heavy duty equipment

NAICS 332439
NAICS 332999

NAICS 33312 ....
NAICS 333923 ..

NAICS 333924
NAICS 33651
NAICS 42381

Other metal container manufacturing.

All other miscellaneous fabricated metal product manufacturing.

Construction machinery manufacturing.

Overhead traveling crane, hoist, and monorail system manufacturing.

Industrial truck, tractor, trailer, and stacker machinery manufacturing.

Railroad rolling stock manufacturing.

Construction and mining (except oil well) machinery and equipment wholesalers.

Shipbuilding

NAICS 336611
NAICS 48839

Ship building and repairing.
Other support activities for water transportation.

Sighting and fire control equipment

NAICS 333314
NAICS 3341 ..

NAICS 33422 ....
NAICS 33429 ...
NAICS 334418 ..
NAICS 334511 ..

NAICS 334613

Optical instrument and lens manufacturing.

Computer and peripheral equipment manufacturing.

Radio and television broadcasting and wireless communications equipment manufacturing.

Other communications equipment manufacturing.

Printed circuit assembly (electronic assembly) manufacturing.

Search, detection, navigation, guidance, aeronautical and nautical system and instrument manufacturing.
Magnetic and optical recording media manufacturing.

Small arms

NAICS 332994

Small arms manufacturing.
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(b) The lead agency must limit special
job coverage for industries in NAICS
codes 2211, 2212, 32732, 484, 4862,
5621, 492, 5171, 5172, and 5173 to
automotive mechanic, diesel engine
mechanic, and heavy mobile equipment
mechanic.

(c) For nonappropriated fund wage
surveys, the lead agency must use
NAICS codes 71111, 7221, 7222, 72231,
72232, and 7224 (eating and drinking
places) when it determines a wage
schedule for a specialized industry.

[FR Doc. 0522742 Filed 11-15-05; 8:45 am]
BILLING CODE 6325-39-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22898; Directorate
Identifier 2005-NE—10-AD]

RIN 2120-AA64

Airworthiness Directives; McCauley
Propeller Systems Models 3A32C406/
82NDB-X and D3A32C409/82NDB—-X
Propellers

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
McCauley Propeller Systems models
3A32C406/82NDB-X and D3A32C409/
82NDB-X propellers, installed on
Teledyne Continental Motors (TCM) 10—
520, TSIO-520, or IO-550 reciprocating
engines. These propellers are herein
referred to as C406 and C409 propellers,
respectively. This proposed AD would
require adding an operational
revolutions per minute (rpm) restriction
on the C406 and C409 propellers, and
installing an rpm restriction placard in
the cockpit. This proposed AD would
also add a 10,000-hour total time-in-
service (TIS) life limit for these
propellers. This proposed AD would
also remove from service any propeller
that has 10,000 hours or more total TIS,
or that has an unknown total TIS. Also,
this proposed AD would require initial
and repetitive propeller blade
inspections for damage, and repair if
necessary. This proposed AD results
from testing by the manufacturer that
identified stress conditions that affect
the fatigue life and damage tolerance of
C406 and C409 propellers, when
installed on TCM I0-520, TSIO-520, or
10-550 reciprocating engines. We are
proposing this AD to prevent blade or

hub failure that could result in
separation of a propeller blade and loss
of control of the airplane.

DATES: We must receive any comments
on this proposed AD by January 17,
2006.

ADDRESSES: Use one of the following
addresses to comment on this proposed
AD.

¢ DOT Docket web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL-401, Washington, DC 20590—
0001.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact McCauley Propeller Systems,
P.O. Box 7704, Wichita, KS 67277-7704;
telephone (800) 621-7767, for the
service information identified in this
AD.

You may examine the comments on
this proposed AD in the AD docket on
the Internet at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT:
Timothy Smyth, Aerospace Engineer,
Chicago Aircraft Certification Office,
FAA, Small Airplane Directorate, 2300
East Devon Avenue, Des Plaines, IL
60018; telephone: (847) 294-7132; fax:
(847) 294-7834.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send us any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005-22898; Directorate Identifier
2005-NE-10—-AD” in the subject line of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.

Using the search function of the DMS
web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78) or you may visit http://
dms.dot.gov.

Examining the AD Docket

You may examine the docket that
contains the proposal, any comments
received and, any final disposition in
person at the DMS Docket Offices
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Office (telephone (800) 647—
5227) is located on the plaza level of the
Department of Transportation Nassif
Building at the street address stated in
ADDRESSES. Comments will be available
in the AD docket shortly after the DMS
receives them.

Discussion

McCauley Propeller Systems recently
conducted tests to measure vibratory
stress on C406 and C409 propellers. The
tests identified a high stress condition
that reduces the fatigue life and damage
tolerance of C406 and C409 propellers
when installed on TCM I0-520, TSIO—
520, or I0O-550 reciprocating engines.
This condition, if not corrected, could
result in blade or hub failure that could
result in separation of a propeller blade
and loss of control of the airplane.

Relevant Service Information

We reviewed and approved the
technical contents of McCauley
Propeller Systems Alert Service Bulletin
(ASB) No. ASB248, dated January 17,
2005, that does the following:

e Adds an rpm restriction that states
continuous propeller operation between
2,350 rpm and 2,450 rpm at 24 inches
Hg and higher manifold pressure is
prohibited.

¢ Installs an rpm restriction placard
in the cockpit.

e Adds a 10,000-hour total TIS life
limit for C406 and C409 propellers.

¢ Removes from service any propeller
that has 10,000 hours or more total TIS,
or that has an unknown total TIS.

¢ Requires initial and repetitive
propeller blade inspections for damage,
and repair if necessary.

FAA’s Determination and Requirements
of the Proposed AD

We evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or



Federal Register/Vol. 70, No. 220/ Wednesday, November 16, 2005 /Proposed Rules

69473

develop on other C406 and C409
propellers of this same type design. We
are proposing this AD, which would
require:

e Within 10 hours TIS after the
effective date of the proposed AD,
installing an rpm restriction placard on
the pilot’s console in front of the pilot,
that states that continuous propeller
operation between 2,350 and 2,450 rpm
at 24 inches Hg and higher manifold
pressure is prohibited.

e Adding a 10,000-hour total TIS
propeller life limit.

e Within 50 hours TIS after the
effective date of the proposed AD,
removing from service any propeller
that has 10,000 hours or more total TIS,
or that has an unknown total TIS.

e Initially inspecting propeller blades
for damage within 100 hours TIS after
the effective date of the proposed AD,
and repairing if necessary.

o Thereafter, repetitively inspecting
propeller blades for damage every 100
hours TIS or next annual inspection,
whichever occurs first.

The proposed AD would require you
to use the service information described
previously to perform these actions.

Costs of Compliance

About 2,350 C406 and C409
propellers installed on airplanes of U.S.
registry would be affected by this
proposed AD. We also estimate it would
take about 3 work hours per propeller to
perform the proposed inspections and
repairs, and each propeller would have
three inspections per year. We also
estimate it would take about 0.5 work
hour to install the proposed cockpit
placard, and about 950 airplanes would
require the placard. The average labor
rate is $65 per work hour. A
replacement propeller blade would cost
about $10,500. We estimate 500
propellers in the fleet (or about 21%)
would require parts replacement. Based

on these figures, we estimate the total
cost of the proposed AD to U.S.
operators to be $2,585,500.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Would not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposal and placed
it in the AD Docket. You may get a copy
of this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Under the authority delegated to me
by the Administrator, the Federal
Aviation Administration proposes to
amend 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

McCauley Propeller Systems: Docket No.
FAA-2005-22898; Directorate Identifier
2005-NE-10-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this
airworthiness directive (AD) action by
January 17, 2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to McCauley Propeller
Systems models 3A32C406/82NDB-X and
D3A32C409/82NDB-X propellers, herein
referred to as C406 and C409 propellers,
respectively. These propellers are installed
on, but not limited to, the airplanes in the
following Table 1:

TABLE 1.—AIRPLANES THAT PROPELLERS ARE INSTALLED ON, BUT NOT LIMITED TO:

Airplane models:

With engine model:

Beech:

A35, B35, C35, D35, E35, F35, G35, H35, J35, K35, M35, N35,
P35, S35, V35, V35A, V35B, 35-33, 35-33A, 35-C33, 35-C33A,
E33, E33A, E33C, F33, F33A, F33C, 36, A36, A45, and D45.

Beech:

A36TC, B36TC, S35, V35A, V35B. ............

Navion:

A (L-17B, C), B, D, E, F, G, and H. ..........

Teledyne Continental Motors (TCM) 10-520 series and 10-550 series
reciprocating engines.

TCM TSIO-520 series reciprocating engines.

TCM 10-550 and TSIO-520 series reciprocating engines.

Unsafe Condition

(d) This AD results from testing by the
manufacturer, that identified stress
conditions that affect the fatigue life and
damage tolerance of C406 and C409
propellers when installed on TCM 10-520,

TSIO-520, or IO-550 reciprocating engines.
We are issuing this AD to prevent blade or
hub failure that could result in separation of
a propeller blade and loss of control of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.
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Installation of Cockpit Placard for RPM
Restriction

(f) Within 10 hours time-in-service (TIS)
after the effective date of this AD, install a
placard on the pilot’s console in front of the
pilot, that states, in ¥4 inch-high or higher
characters, “Continuous propeller operation
between 2,350 rpm and 2,450 rpm at 24
inches Hg and higher manifold pressure is
prohibited”.

Propellers With Unknown Total Hours TIS,
or 10,000 or More Hours Total TIS on the
Effective Date of This AD

(g) For propellers that the total TIS is
unknown, or that have 10,000 or more hours
total TIS on the effective date of this AD,
remove the propeller from service within 50
hours TIS after the effective date of this AD.

Propellers With Fewer Than 10,000 Hours
Total TIS on the Effective Date of This AD

(h) For propellers with fewer than 10,000
total hours TIS on the effective date of this
AD, do the following:

(1) Perform an inspection of the propeller
blades and repair if necessary, within 100
hours after the effective date of this AD,
using paragraphs 2.B. through 2.F. of
Accomplishment Instructions of McCauley
ASB No. ASB248, dated January 17, 2005.

(2) At the next propeller overhaul or next
major propeller disassembly, life-limit-stamp
the letter “L” on the propeller hub and
blades, using paragraph 3 of
Accomplishment Instructions of McCauley
Propeller Systems Alert Service Bulletin
(ASB) No. ASB248, dated January 17, 2005.

(3) Thereafter, within every 100 hours TIS
or at next annual inspection, whichever
occurs first, inspect, and repair if necessary,
the propeller blades using paragraphs 2.B.
through 2.F. of Accomplishment Instructions
of McCauley ASB No. ASB248, dated January
17, 2005.

(4) Remove the propeller from service at or
before reaching the life limit of 10,000 hours
total TIS.

Alternative Methods of Compliance

(i) The Manager, Chicago Aircraft
Certification Office, has the authority to
approve alternative methods of compliance
for this AD if requested using the procedures
found in 14 CFR 39.19.

Related Information

(j) None.

Issued in Burlington, Massachusetts, on
November 7, 2005.
Peter A. White,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 05-22712 Filed 11-15-05; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 47 and 159
[Docket No. RM06-3-000]

Prohibition of Energy Market
Manipulation

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of proposed rulemaking;
correction.

SUMMARY: The Federal Energy
Regulatory Commission published in
the Federal Register of October 27,
2005, a document proposing to add a
part 47 and part 159 to Title 18 of the
CFR. Two clauses in the proposed
regulatory language for parts 47 and 159
were inadvertently incorporated into
subparagraph text, but were intended to
start a new line in the text since they are
to modify all three subparagraphs. As
such formatting is inconsistent with
Federal Register requirements, these
modifying clauses will be moved to the
beginning of the paragraph.

FOR FURTHER INFORMATION CONTACT:
Frank Karabetsos, Office of the General
Counsel, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. (202) 502—
88133.

SUPPLEMENTARY INFORMATION: The
Federal Energy Regulatory Commission
published in the Federal Register of
October 27, 2005 (70 FR 61930), a
document adding a part 47 under
subchapter B (Regulations under the
Federal Power Act) and a part 159
(Regulations under the Natural Gas Act)
to Title 18 of the CFR. The proposed
regulatory text for the two parts failed
to set out certain sentences as modifying
clauses. This document corrects that
€ITOor.

Correction

In proposed rule FR Doc. 05-21423,
beginning on page 61930 in the issue of
October 27, 2005, make the following
corrections:

§47.1 [Corrected]
1. On page 61933, in column 2,
correct §47.1(a) to read as follows:

§47.1 Prohibition of energy market
manipulation.

(a) It shall be unlawful for any entity,
directly or indirectly, in connection
with the purchase or sale of electric
energy or the purchase or sale of
transmission services subject to the
jurisdiction of the Commission,

(1) To use or employ any device,
scheme, or artifice to defraud,

(2) To make any untrue statement of
a material fact or to omit to state a
material fact necessary in order to make
the statements made, in the light of the
circumstances under which they were
made, not misleading, or

(3) To engage in any act, practice, or
course of business that operates or
would operate as a fraud or deceit upon

any person.
* * * * *
§159.1 [Corrected]

2. On page 61933, in column 3,
correct § 159.1(a) to read as follows:

§159.1 Prohibition of energy market
manipulation.

(a) It shall be unlawful for any entity,
directly or indirectly, in connection
with the purchase or sale of natural gas
or the purchase or sale of transportation
services subject to the jurisdiction of the
Commission,

(1) To use or employ any device,
scheme, or artifice to defraud,

(2) To make any untrue statement of
a material fact or to omit to state a
material fact necessary in order to make
the statements made, in the light of the
circumstances under which they were
made, not misleading, or

(3) To engage in any act, practice, or
course of business that operates or
would operate as a fraud or deceit upon

any person.
* * * * *

Dated: November 10, 2005.
Magalie R. Salas,
Secretary.
[FR Doc. 05-22755 Filed 11-15—05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Parts 1301 and 1309
[Docket No. DEA-266P]
RIN 1117-AA96

Controlled Substances and List |
Chemical Registration and
Reregistration Application Fees

AGENCY: Drug Enforcement
Administration (DEA), Department of
Justice.

ACTION: Notice of proposed rulemaking.

SUMMARY: DEA is proposing to adjust
the fee schedule for DEA registration
and reregistration application fees
relating to the registration and control of
the manufacture, distribution and
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dispensing of controlled substances and
listed chemicals to appropriately reflect
all costs associated with its Diversion
Control Program as mandated by 21
U.S.C. 822. Specifically, DEA proposes
to revise the fee schedule for controlled
substances and List I chemical handlers
so that all manufacturers, distributors,
importers, exporters, and dispensers of
controlled substances and of List I
chemicals pay an annual fee, by
registrant category, irrespective of
whether they handle controlled
substances or List I chemicals. This
action responds to recent amendments
to the Diversion Control Fee Account
provisions in the Controlled Substances
Act (CSA) and will bring DEA’s fee
collections into line with the new
requirements.

DATES: Written comments must be
postmarked, and electronic comments
must be sent, on or before January 17,
2006.

ADDRESSES: To ensure proper handling
of comments, please reference “Docket
No. DEA-266" on all written and
electronic correspondence. Written
comments sent via regular mail should
be sent to the Deputy Administrator,
Drug Enforcement Administration,
Washington, DC 20537, Attention: DEA
Federal Register Representative/ODL.
Written comments sent via express mail
should be sent to DEA Headquarters,
Attention: DEA Federal Register
Representative/ODL, 2401 Jefferson-
Davis Highway, Alexandria, VA 22301.
Comments may be sent directly to DEA
electronically by sending an electronic
message to
dea.diversion.policy@usdoj.gov.
Comments may also be sent
electronically through http://
www.regulations.gov using the
electronic comment form provided on
that site. An electronic copy of this
document is also available at the

http: //'www.regulations.gov Web site.
DEA will accept attachments to
electronic comments in Microsoft Word,
WordPerfect, Adobe PDF, or Excel file
formats only. DEA will not accept any
file format other than those specifically
listed above.

FOR FURTHER INFORMATION CONTACT:
Patricia M. Good, Chief, Liaison and
Policy Section, Office of Diversion
Control, Drug Enforcement
Administration, Washington, DC 20537;
Telephone (202) 307-7297.
SUPPLEMENTARY INFORMATION:

I. Introduction and Background

The Controlled Substances Act (CSA)
requires that all manufacturers,
distributors, dispensers, importers and
exporters of controlled substances and

List I chemicals obtain an annual
registration with DEA (21 U.S.C. 822
and 958(f)). In addition, the CSA, as
codified in 21 U.S.C. 821, authorizes the
Attorney General, who in turn
redelegates this authority to the
Administrator of DEA, to “promulgate
rules and regulations and to charge
reasonable fees relating to the
registration and control of the
manufacture, distribution, and
dispensing of controlled substances and
listed chemicals” (21 U.S.C. 821 as
amended by Pub. L. 108-447).

In October 1992, Congress passed the
Departments of Commerce, Justice and
State, the Judiciary and Related
Agencies Appropriations Act of 1993
which changed the source of funding for
DEA’s Diversion Control Program (DCP)
from being part of DEA’s Congressional
appropriation to full funding by
registration and reregistration fees
through the establishment of the
Diversion Control Fee Account (DCFA).
The Appropriations Act of 1993
required that “[flees charged by the
Drug Enforcement Administration under
its diversion control program shall be
set at a level that ensures the recovery
of the full costs of operating the various
aspects of that program.” The legislation
did not, however, provide clarification
on what constituted the “Diversion
Control Program,” thus leaving open the
issue as to what fee-setting criteria
should be used to determine which
costs could be reimbursed from the
DCFA.

In response to the Appropriations Act
of 1993, DEA published a Notice of
Proposed Rulemaking (NPRM) in
December 1992 to adjust the registration
and reregistration fees for controlled
substance registrants (57 FR 60148,
December 18, 1992). In the absence of
guidelines from Congress regarding the
specific criteria to be followed in
identifying costs and setting the fees,
DEA relied on the plain language of the
Appropriations Act of 1993 and
proposed fees necessary to cover the
costs of the activities that were
identified within the budget decision
unit known as the “Diversion Control
Program.”

At the time that the Appropriations
Act of 1993 was passed, 21 U.S.C. 821
did not extend to chemical control
activities; accordingly, there were no
registration or fee requirements for
handlers of List I chemicals. DEA
therefore excluded chemical control
costs from its Final Rule implementing
the requirements of the Appropriations
Act of 1993 (58 FR 15272, March 22,
1993). Congress amended 21 U.S.C. 821
on December 17, 1993 to require
reasonable fees relating to “‘the

registration and control of regulated
persons and of regulated transactions”
(Domestic Chemical Diversion Control
Act of 1993, 3(a), Pub. L. 103-200, 107
Stat. 2333); however, despite this
amendment, DEA has continued to
endeavor to maintain separate funding
for its controlled substances diversion
control and its chemical diversion
control activities.

Following publication of DEA’s Final
Rule, the American Medical Association
(AMA) and others filed a lawsuit
objecting to the increase in registration
and reregistration fees on the grounds
that DEA had failed to provide adequate
information as to what activities were
covered by the fees and how they were
justified. Upon appeal, the United States
Court of Appeals for the District of
Columbia Circuit remanded, without
vacating, the rule to the DEA, requiring
the agency to provide an opportunity for
meaningful notice and comment on the
fee-funded components of the DCP. In
doing so, the court confirmed the
boundaries of the DCP that DEA can
fund by registration fees, finding that
the current statutory scheme (21 U.S.C.
821 and 958) required DEA to set
reasonable registration fees to recover
the full costs of the DCP. (AMA v. Reno,
57 F.3d 1129, 1135 (D.C. Cir. 1995)).

Thus, in the absence of a simple,
objective measure by which DCP costs
could be identified and the appropriate
fees calculated, both DEA and the courts
have looked to 21 U.S.C. 821 and 958
to define the guidelines for determining
what costs should be included in the
calculation of the fees and from whom
the fees might be collected.

On November 20, 2004, Congress
passed the Departments of Commerce,
Justice, and State, the Judiciary, and
Related Agencies Appropriations Act of
2005 which provided clarification as to
the activities constituting the DCP (Pub.
L. 108—447). This Act was included in
the Consolidated Appropriations Act of
2005, which was signed into law by the
President on December 8, 2004 (Pub. L.
108—447). The Act amends 21 U.S.C.
886a to define the Diversion Control
Program as “‘the controlled substance
and chemical diversion control
activities of the Drug Enforcement
Administration,” which are further
defined as the “activities related to the
registration and control of the
manufacture, distribution and
dispensing, importation and exportation
of controlled substances and listed
chemicals.” It also amends the section
to provide that reimbursements from the
DCFA “* * * shall be made without
distinguishing between expenses related
to controlled substances activities and
expenses related to chemical activities.”
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Finally, the Act amends 21 U.S.C. 821
and 958(f) to make the language of those
sections consistent with the definition
of the DCP (Pub. L. 108—447). The net
effect of the amendments is to allow
DEA to deposit all registration and
reregistration fees (controlled substance
and chemical) into the Fee Account and
fund all controlled substance and
chemical diversion control activities
from the account without distinguishing
as to the type of activity (controlled
substance or chemical) being funded.

Independent of the passage of the
Appropriations Act, DEA undertook an
internal reorganization to increase
operational efficiencies and overall
effectiveness. The resulting internal
reorganization removes the focus from
the single business decision unit of the
DCP to a focus on diversion control
activities irrespective of the business
decision unit. That is, the diversion
control activities of DEA are no longer
contained in a single business decision
unit identified as the Diversion Control
Program. Thus, in identifying the
activities that constitute the DCP, DEA
must now look across the whole agency
at all functions related to the
registration and control of the
manufacture, distribution, dispensing,
importation and exportation of
controlled substances and listed
chemicals. This approach adheres both
to the definition of the DCP contained
in 21 U.S.C. 821 and 958 and to the
court’s requirement that there must be a
nexus between the DCP activities
funded through fees and the registration
and control of the manufacture,
distribution, and dispensing of
controlled substances and of regulated
persons and regulated transactions (now
“listed chemicals”).

In keeping with this organizational
and functional change, DEA has re-
assessed the diversion control activities
to be funded by the Diversion Control
Fee Account (DCFA). Accordingly, this
Notice of Proposed Rulemaking
identifies all of the activities that
constitute the DCP irrespective of
organizational structure within the
agency and in compliance with 21
U.S.C. 821 and 958, and 21 U.S.C. 886a
that require that DEA charge reasonable
fees relating to the registration and
control of the manufacture, distribution,
dispensing, importation and exportation
of controlled substances and listed
chemicals and that DEA collect fees
adequate to fully fund the controlled
substances and chemical diversion
control activities that constitute the
DCP. This rule also proposes a revised
fee structure for manufacturers,
distributors, dispensers, importers and
exporters of controlled substances and

List I chemicals, proposing that all
handlers of controlled substances and
listed chemicals pay an annual fee, by
registrant category to support the DCP
irrespective of whether they handle
controlled substances or List I
chemicals. While the Appropriations
Act of 2005 specifies changes to the DCP
effective immediately, the proposed
new fee schedule would not take effect
until Fiscal Year 2006. While all DCP
activities will be supported by the
DCFA, for Fiscal Year 2005 effective
February 1, 2005, the combination of
available DCFA funds together with the
anticipated fee revenues from existing
registrants will be sufficient to cover the
additional costs being transferred to the
fee-fundable aspects of the DCP.

Under the current fee structure, DEA
would collect a total of approximately
$161,005,104 from registrant fees to
support the DCP in Fiscal Year 2006.
The estimated Fiscal Year 2006 cost of
operating the DCP according to the
clarified definition contained in the
Consolidated Appropriations Act of
2005 is $201,673,000 as further
described below. To this figure, DEA is
required to add $15 million to be
transferred to the U.S. Treasury (see
below for further explanation),
necessitating that DEA collect through
registrant fees a total of $216,673,000 to
“fully fund” the DCP in Fiscal Year
2006. Without an increase in registrant
fees to support the DCP DEA would fall
short by about $55,667,896 and would
not have sufficient funds to operate the
DCP. Therefore, the following rule
proposes to adjust the current registrant
fee schedule to ensure the full funding
of the DCP through registrant fees.

In addition, because of the statutory
clarification that now includes all
chemical diversion control activities as
part of the DCP, DEA is modifying the
fee structure for DCP registrants to
include chemical registrants as
explained below. To date, chemical
registrants have paid fees ranging from
a subsidized $116 to $595 (initial
registration fee) that covered only the
costs of registration and reregistration
and not the actual costs of operating the
chemical diversion control program.

These fees are user fees in contrast to
the fees paid for by controlled
substances registrants. User fees are
required under the Independent Offices
Appropriations act (IOAA) and the
guidelines set forth in OMB Circular A—
25. User fees are paid when a special
benefit is conferred to a particular
group, individual, etc. OMB Circular A—
25, Section 6 describes a special benefit
as a government service which “enables
the beneficiary to obtain more
immediate or substantial gains or values

(which may or may not be measurable
in monetary terms) than those that
accrue to the general public (e.g.,
receiving a patent, insurance, or
guarantee provision, or a license to carry
on a specific activity or business or
various kinds of public land use).”

The section specifies that “[a] user
charge * * * will be assessed against
each identifiable recipient for special
benefits derived from Federal activities
beyond those received by the general
public.” The section further requires
that the user charge be sufficient to
“recover the full cost to the Federal
Government for providing the special
benefit.”

Under this definition, a registration to
manufacture, distribute, import or
export List I chemicals is a special
benefit; and therefore, the fees paid by
chemical handlers are user fees subject
to the IOAA. In contrast, because the
IOAA applies “only when there is no
independent statutory source for the
charging of a fee or where a fee statute
fails to define fee setting criteria” (AMA
v. Reno, 857 F. Supp. at 84 (D.D.C.
1994)), the fees paid to date by
controlled substances registrants are not
user fees. That is, because Congress
established the DCFA by passing the
1993 Appropriations Act with its
collection and spending criteria
established by prior law (21 U.S.C. 821
and 958(f)), the registration fees charged
by DEA pursuant to the 1993
Appropriations Act are not user fees
subject to the IOAA because the act
constitutes an independent statutory
source for charging the fee and it defines
fee-setting criteria, i.e., to cover the full
costs of the DCP (AMA v. Reno, 857 F.
Supp. 80 (D.D.C. 1994)).

To comply with the clarified
definition of the DCP and the statutory
requirement that the operating costs of
the DCP be fully funded through
registrant fees, DEA must fund all
aspects of the DCP, including the
chemical diversion program, through
fees. Because there is an independent
statutory source for charging fees
relating to all activities of the DCP
(controlled substances and chemical),
the fees charged to chemical registrants
are no longer considered user fees
subject to IOAA provisions, and DEA
must collect fees from both chemical
and controlled substances registrants to
support the DCP.

Diversion Control Program
Responsibilities

The mission of DEA’s Diversion
Control Program (DCP) is to enforce the
provisions of the Controlled Substances
Act as they pertain to ensuring the
availability of controlled substances and
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listed chemicals for legitimate uses in
the United States while exercising
controls to prevent the diversion of
these substances and chemicals for
illegal uses.

DCP activities include: Program
priorities and field management
oversight; coordination of major
investigations; drafting and
promulgating of regulations relating to
the enforcement of the CSA and other
legislation; establishment of national
policy on diversion; fulfillment of U.S.
obligations under drug control treaties;
advice and leadership on state
legislation/regulation; legal control of
drugs and chemicals not previously
under Federal control; control of
imports and exports of licit controlled
substances and chemicals; and program
resource planning and allocation,
among other activities.

Current Fee-Funding

As described above, in the absence of
specific guidance as to which activities
were encompassed within the DCP and
thus fee-fundable, DEA to date has
adhered to the plain language of the
Appropriations Act of 1993 and used
the budget categories that have
historically been included in the DCP
budget request of the Attorney General.
As described in DEA’s 1996 Federal
Register Final Rule, for the purposes of
budget formulation and appropriation
DEA historically has identified only
those resources (with their overhead
costs) that were specifically devoted to
diversion control efforts as part of the
DCP (to include only its controlled
substances activities) in its annual
budget submission to Congress (61 FR
68624, December 30, 1996).

DCP activities funded to date through
the DCFA have been limited to those in
the DCP business decision unit and
constituted controlled substances
scheduling, registration, investigation,
inspection, data collection and analysis,
training, establishing production quotas,
cooperative efforts with state, local and
other Federal agencies, cooperative
efforts with the regulated industry,
international activities relating to the
registration and control of the
manufacture, distribution and
dispensing of controlled substances, and
attendant management, personnel,
administrative and clerical oversight for
the DCP. Fee-fundable activities also
have included travel, rent, utilities,
supplies, equipment and services
associated with the above-listed
activities and activities related to the
control of licit controlled substances in
the U.S. in which the initial source is
foreign.

DEA had not included the chemical
control activities of the DCP among
those funded through the DCFA for the
reasons outlined previously. However,
with the clarification in 21 U.S.C. 886a,
as amended by Public Law 108—447, of
the activities that constitute the DCP
and that must be fully funded through
registrant fees, DEA is now proposing to
include activities related to the
registration and control of the
manufacture, distribution, importation
and exportation of listed chemicals
among those activities to be funded
through the DCFA. That is, DEA would
no longer distinguish, for the purposes
of fee funding, between its diversion
control activities relating to controlled
substances and those relating to
chemicals. These chemical diversion
control activities include the overall
control of listed chemicals, registration,
investigation, inspection, data collection
and analysis, cooperative efforts with
the regulated industry, related
management and administrative
positions devoted to diversion control
activities, other personnel, and
administrative and clerical oversight.
Activities also include a portion of the
Office of Training (TR) that specifically
supports the activities of the DCP. The
TR develops, prepares and provides
training, guidance and instruction for
Diversion Investigators, Diversion Task
Force Officers, regulatory agencies, state
and local law enforcement, and DCP
personnel on controlled substances and
chemical diversion control, advance
skills and technical knowledge, and
systems applications. The total cost of
the transfer of chemical diversion
control activities to the DCFA in Fiscal
Year 2005 was $15,773,000. This figure
is specified in the Appropriations Act
and excludes $7.6 million in
Congressionally-appropriated funds that
have been provided for the chemical
diversion control activities for Fiscal
Year 2005. While the chemical program
costs would be transferred to the DCP to
comply with the clarification in 21
U.S.C. 886a and therefore paid for out
of DCFA (fee) funds, for Fiscal Year
2005 these additional chemical
diversion control costs to the DCP
would be supported through available
DCFA funds combined with anticipated
fee collections from existing registrants.
That is, while upon enactment the
Appropriations Act of 2005 provides for
the inclusion of chemical diversion
control activities as part of the DCP and
therefore subject to fee-funding and
support through the DCFA, there will be
no changes to registration and
reregistration fees for Fiscal Year 2005

to accommodate the transfer of these
activities to the DCP.

Beginning in Fiscal Year 2006, DEA
proposes to include the additional
chemical diversion control costs in the
calculation of DCFA registration and
reregistration fees, as shown below in
the proposed new fee schedule. The
chemical diversion control costs that
would be supported through the DCFA
total $24,499,000 for Fiscal Year 2006,
$24,874,000 for Fiscal Year 2007, and
$25,223,000 for Fiscal Year 2008,
accounting for salary growth and
inflation.

In addition to the TR costs described
above, these chemical costs also include
188 chemical diversion control
positions; 12 overseas diversion
investigators dedicated to the DCP; and
costs associated with the chemical
transaction system (CTRANS).
Historically, the DEA has funded
diversion investigator positions overseas
through appropriated funds, rather than
the DCFA, despite the fact that these
positions directly support the activities
of the DCP. Diversion investigators in
foreign posts conduct similar activities
to domestic diversion investigators to
prevent the diversion of legal controlled
substances and listed chemicals to
illegal uses. These individuals’ activities
include, but are not limited to,
conducting background investigations of
foreign companies involved in the
importation into or exportation from the
U.S. of controlled substances and listed
chemicals; working with foreign
governments on matters relating to the
international controls on controlled
substances and listed chemicals; advise
the U.S. mission and DEA management
regarding diversion of controlled
substances and listed chemicals within
foreign territory; training foreign law
enforcement and regulatory
counterparts to detect, investigate and
prevent diversion of controlled
substances and listed chemicals and
working with foreign law enforcement
and regulatory authorities regarding
issues involving the illegal exportation
from or illegal importation into the
United States of controlled substances
pharmaceuticals or listed chemicals. (It
is the responsibility of the DCP to
prevent the diversion of controlled
substances and listed chemicals
regardless of geographic source.)

The Fiscal Year 2006 cost of the
foreign diversion investigator positions
described above is $3,107,000.
Accounting for inflation and salary
growth, the Fiscal Year 2007 cost to be
fee-funded would be $3,181,000, and
the Fiscal Year 2008 cost would be
$3,222,000.
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DEA also is proposing to include as
fee-fundable activities certain other
internal resources that support the
DEA'’s diversion control activities but
that have not been considered part of
the DCP in the past because of separate
budget delineations. As was discussed
more fully in previous rulemakings
regarding the DCFA, while these
elements support diversion control
efforts, because the overall functions of
the business decision units in which
these activities are located are not
devoted primarily to diversion control
and because they have historically not
been included as part of the DCP budget
requests of the Attorney General, these
elements have been supported by
appropriated funds and not by the
DCFA (61 FR 68624, December 30,
1996).

DEA identified several of these
resources in its Final Rule published on
October 10, 2003, including two
sections within the Office of Chief
Counsel that support DCP activities and
a portion of the Office of Forensic
Sciences Special Testing Laboratory that
supports authentic sample analyses for
licit drugs (68 FR 58587, October 10,
2003). Other elements of DEA diversion
control operations that support the DCP
but have been traditionally funded
through appropriated funds, and
therefore not through the DCFA, also
include diversion investigators assigned
to overseas posts.

Following the internal reorganization
of the DEA to increase operational
efficiencies and shift the focus from
business decision units to activities that
support the registration and control of
the manufacture, dispensing and
distribution of controlled substances
and listed chemicals and in response to
revisions to 21 U.S.C. 886a, DEA
reviewed all activities relating to the
registration and control of the
manufacture, distribution, importation,
exportation and dispensing of
controlled substances and listed
chemicals across the agency. As
described above, with the internal
reorganization, the agency’s diversion
control activities are no longer
contained in an operational entity or
office but rather the DCP now comprises
all diversion control activities across the
agency. Accordingly, the proposed, new
fee structure includes all costs
associated with the registration and
control of the manufacture, distribution
and dispensing of controlled substances
and listed chemicals, including some
diversion control costs previously
funded through appropriated funds and
not through registrant fees, regardless of
the business decision unit in which
these activities are located within the

DEA. These costs include portions of
the Office of Chief Counsel, the Office
of Forensic Sciences Special Testing
Laboratory, and the Special Operations
Division; 12 foreign diversion
investigator positions; additional special
agent and intelligence analyst costs not
currently supported through the DCFA;
and ten new risk management positions
to meet new mandates for the DCP.
These components and associated costs
are described below. A portion of DEA’s
internal computer system, Firebird,
which already is supported through the
DCFA, is included in the fee-fundable
costs. The total cost of these non-
chemical additions for Fiscal Year 2006
is $28,243,000.

In the Office of Chief Counsel, two
components—the Diversion and
Regulatory Policy Section and the
Diversion and Regulatory Litigation
Section—provide diversion control
support through the litigation of
administrative actions related to DEA
registrants and through legal support on
regulatory policy matters. The Diversion
and Regulatory Policy Section serves as
the principal legal advisor on all policy
issues related to controlled substances
and chemical diversion control. The
Diversion and Regulatory Litigation
Section represents DEA in
administrative hearings regarding the
revocation or denial of DEA
registrations to handle controlled
substances or listed chemicals and
provides legal advice related to the
regulation of DEA registrants. DEA has
identified 12 positions in these two
sections (11 attorneys and one support
position) that support the DCP. The
Fiscal Year 2006 costs of the Chief
Counsel support that would be funded
through registrant fees totals $2,085,000,
as contained in the President’s Budget
Request. The Fiscal Year 2007 costs
would be $2,118,000, and the Fiscal
Year 2008 costs are anticipated to be
$2,149,000 to account for inflation and
annual salary increases.

DEA'’s Office of Forensic Sciences
Special Testing Laboratory supports
authentic sample analyses for licit
controlled substances. Fifty-one percent
of the current Source Determination
receipts handled by the Laboratory
relate to licit drugs; that is, 51 percent
of the costs of the Laboratory’s eight
positions directly relate to the control of
the manufacture, distribution and
dispensing of controlled substances as
part of the DCP and therefore would be
subject to fee funding under the
proposed, revised fee structure. The
Fiscal Year 2006 Laboratory costs that
would be supported through fee funds
total $820,000. The anticipated Fiscal
Year 2007 Laboratory costs to be fee-

funded would be $832,000, and the
Fiscal Year 2008 costs would be
$844,000, to account for inflation and
annual salary increases.

Based on Fiscal Year 2004 work hour
analyses, DEA determined that there
were 42 special agent work years
utilized on investigations related to the
diversion of pharmaceutical drugs. In
Fiscal Year 2004, the DCFA funded the
equivalent of 13 special agent work
years on these investigations. DEA
proposes to fully fund through the
DCFA the support that is being provided
for diversion investigations by including
an additional 29 special agent positions.
Special agents support the DCP by
serving warrants, providing undercover
support, making arrests, and providing
other functions that diversion
investigators are prohibited from
executing but that are core elements of
diversion control. The additional 29
positions would be added to the DCFA
costs and would support both controlled
substances and chemical diversion
control efforts. The Fiscal Year 2006
cost for these additional special agent
positions totals $6,530,000 (as contained
in the President’s Budget Request).
Accounting for inflation and growth in
salaries, the Fiscal Year 2007 cost would
be $6,627,000, and the anticipated
Fiscal Year 2008 cost would be
$6,727,000.

In addition, for Fiscal Years 2006,
2007, and 2008 DEA proposes to add a
total of 23 special agent positions to the
budget supported by the DCFA. These
positions include five special agents
dedicated to the Office of Enforcement
Operations to serve as Diversion Control
Enforcement Coordinators for diversion
control activities and 18 special agents
to serve as part of Diversion
Investigation Groups. The Fiscal Year
2006 cost of these positions will be
$4,704,000. The Fiscal Year 2007 and
Fiscal Year 2008 costs are anticipated to
be $4,598,000 and $5,607,000,
respectively, accounting for the phase-in
of these positions over time and
inflation and salary increases.

DEA also proposes to fee-fund a total
of 73 intelligence analyst positions of
which 67 positions are in the field, four
positions are located in the Special
Operations Division, and two positions
support the Office of Enforcement
Operations. Intelligence analysts
support the DCP by providing
investigative and analytical support for
domestic and international diversion
control investigations, including the
collection and evaluation of
investigative intelligence information
and the development of innovative
techniques and solutions to assist the
investigative process. Other duties of
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intelligence analysts include
researching business records, financial
documents and person histories of
diversion targets; analyzing emails, and
related communications; researching
compiling and analyzing import and
export data to identify potential
diversion targets; and determining
associates of criminal targets and
criminal organizations. The additional
intelligence analysts in the field offices
will free up diversion investigators who
currently perform much of their own
intelligence analysis. Freeing up
diversion investigator time will allow
them to focus more on investigative
activities, including interviewing
potential witnesses, conducting
pharmacy surveys, conducting audits,
and coordinating investigative activities
with state and local law enforcement.
Among the field positions, 34
intelligence analysts would be phased
in during Fiscal Year 2006, and 33
intelligence analysts would be phased
in during Fiscal Year 2007. The total
cost of the intelligence analyst positions
to the DCFA in Fiscal Year 2006 would
be $4,465,000, as indicated in the
President’s Budget Request. As the
positions continue to be phased in, the
Fiscal Year 2007 fee-fundable
intelligence analyst costs would be
$8,761,000. The anticipated intelligence
analysts cost in Fiscal Year 2008 would
be $11,105,000.

DEA also must request DCFA funding
for ten risk management positions to
support a coordinated, government-
wide approach to address prescription
drug diversion and abuse. During 2003,
more than six million Americans abused
prescription drugs. To better address
this problem, the Appropriations Act of
2005 created, without funding, 10 risk
management positions and directed
DEA to work cooperatively with other
Federal agencies to ensure that drugs
with a high risk of abuse are marketed
appropriately (Pub. L. 108—447). The
Fiscal Year 2006 cost of these positions
to be fee-funded is $1,247,000. The
Fiscal Year 2007 cost of these additional
10 diversion control staff for this effort
is anticipated to be $1,589,000, and the
anticipated Fiscal Year 2008 cost for
these positions to be fee-funded is
$1,613,000.

In calculating the revised fee
schedule, DEA used the DCFA Budget
Request for Fiscal Year 2006 and the
expected DCFA Budget Requests for
Fiscal Year 2007 and Fiscal Year 2008
in addition to the required annual $15
million transfer to the U.S. Treasury as
mandated by the CSA (21 U.S.C. 886a).
In addition to covering with fee funds
all program elements and activities
related to the registration and control of

the manufacture, distribution and
dispensing of controlled substances and
listed chemicals, DEA must transfer the
first $15 million of fee revenue to the
General Fund of the Treasury each year
(21 U.S.C. 886a(1)). For each fiscal year
between Fiscal Year 1993 through Fiscal
Year 1998, Congress appropriated an
additional $15 million to offset this
requirement (a total infusion to the
DCFA of $90 million). However,
beginning in Fiscal Year 1999, Congress
discontinued this additional
appropriation.

The Fiscal Year 2006 cost of the DCP
is $201,673,000, including a base of
$148,931,000 for controlled substances
diversion control activities, $24,499,000
in chemical diversion control activities,
and $28,243,000 for the additional non-
chemical DCP support activities
described above; that is:

e 29 existing special agent positions
to be dedicated to investigations of
trafficking in pharmaceutical controlled
substances (FY06 cost of $6,530,000);

e 23 new special agent positions also
to be dedicated to diversion control
investigations (FY06 cost of $4,704,000);

* 51% of eight Office of Forensic
Sciences Special Testing Laboratory
positions that support authentic sample
analyses for licit controlled substances
(FY06 cost of $820,000);

¢ 12 Chief Counsel positions to
provide diversion control support
through the litigation of administrative
actions related to DEA registrants and
through legal support on regulatory
policy matters (FY06 cost of
$2,085,000);

¢ 10 new risk management positions,
mandated by the 2005 Appropriations
Act, to support a coordinated,
government-wide approach to address
prescription drug diversion and abuse
(FYO06 cost of $1,247,000)

¢ 67 field intelligence analysts and 6
Headquarters intelligence analysts to
support domestic and international
diversion control investigations (FY06
cost of $4,465,000 for 34 of these
analysts)

¢ 1 professional/administrative
position and non-personnel support for
the Special Operations Division directly
related to diversion control efforts
(FY06 cost of $4,392,000)

e Firebird operations costs to support
communication and infrastructure of the
diversion control program (FY06 cost of
$4,000,000)

With the addition of the required $15
million transfer to the U.S. Treasury, the
total amount necessary to collect
through registrant fees in Fiscal Year
2006 is $216,673,000.

The anticipated costs of the DCP for
Fiscal Year 2007, including all activities

relating to the registration and control of
the manufacture, distribution and
dispensing of controlled substances and
listed chemicals, is $213,723,000. DEA
used an inflation figure of 1.5 percent,
based on the President’s Economic
Assumptions, to account for increases in
costs against the Fiscal Year 2006 costs
described above. Including the required
$15 million transfer to the U.S.
Treasury, the total amount necessary to
collect through registrant fees in Fiscal
Year 2007 is $228,723,000. The
anticipated costs of the DCP for Fiscal
Year 2008, including all activities
relating to the registration and control of
the manufacture, distribution and
dispensing of controlled substances and
listed chemicals, is $219,964,000.
Including the required $15 million
transfer to the U.S. Treasury, the total
amount necessary to collect through
registrant fees in Fiscal Year 2008 is
$234,964,000.

The total amount necessary to collect
through fee funds for the Fiscal Year
2006—2008 period to fully fund the DCP
as mandated by statute is $680,360,000.
Under the current fee structure (without
the proposed changes included in this
rule), DEA would collect only
$491,944,464 for the Fiscal Year 2006—
2008 period through registrant fees and
would therefore fall short by
$188,415,536 of the necessary costs of
operating the DCP. DEA’s proposed new
fee structure, therefore, would provide
the necessary additional funds to ensure
that the operational costs of the DCP are
fully funded through registrant fees as
mandated by statute.

Based on the total amount necessary
to collect for Fiscal Years 2006—2008,
DEA developed the specific fee levels
for each registrant category reflected in
the table below. To calculate these fees,
DEA first estimated the number of
paying registrants for this period and
then used this figure combined with the
amount required to be collected (with
the new fees) to set the new fee rate. To
calculate the number of paying
registrants, DEA used logarithmic
regression analysis to project the yearly
registrant figures based on historical
registrant data for the period of Fiscal
Year 1994 through Fiscal Year 2004
combined with conservative estimates
for future registration activity.

DEA then estimated the number of
registrants for each registrant category
since different registrant categories pay
different fees. Because there were
insufficient data for some activities to
perform regression analysis, DEA used
the percentage for each category using
data from the corresponding cycle years
in the past.
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Finally, based on the analyses
conducted, DEA developed the fees for
each registrant category consistent with
its current fee structure and fee-paying
ratios that have been in existence since
the inception of registrant fees. During
this time, DEA has evaluated other
options to apportion registrant fees,
including, for example, basing fees on
the usage level of controlled substances
or listed chemicals. However, in each
case, DEA determined that any potential
benefits to an alternative fee structure
system would be more than offset by
greater administrative costs and burdens
which must be borne by registrants. For
more discussion on this topic, please
see DEA’s 2002 Final Rule (67 FR
51988, August 9, 2002) and its 1996
Final Rule (61 FR 68624, December 30,
1996).

In developing the proposed fee
schedule, DEA opted to set the fee level
for a three-year period (FY 2006—2008)
for two reasons. First, the vast majority
of registrants are practitioners who pay
a three-year registration fee. These
registrants are divided into roughly
three separate groups who pay their
three-year registration fees on alternate
year cycles. Accordingly, the fees below
reflect the total amount necessary to be
collected for the full three-year period
(FY 2006-2008), divided by projected
registrants and accounting for projected
registrant growth by category for each
fiscal year. Because different categories
of registrants pay different amounts,
DEA weighted the number of registrants
in each category to ensure the
appropriate reflection in the fee
schedule. Because the fees reflect the
total amount necessary for collection
over a three year period (Fiscal Years
2006—2008) and because the type and
number of registrants varies from year to
year, the total amount of fees collected
may not equal the requested budget
level for any given year. Surplus fees
collected in one year are used to offset
fee collection shortfalls in another year.
In no case are fees spent in excess of the
levels enacted by Congress.

In evaluating options to structure the
fee schedule, DEA opted to remain with
the current fee structure to reduce
reporting burdens on registrants and
operational costs associated with the
DCP which would then be passed on to
registrants through annual fees. One
option suggested in the past by

registrants is to structure fees based on
total usage of controlled substances and/
or listed chemicals. Such an option
would require significant reporting by
registrants and oversight by DEA and
would greatly increase the
administrative costs of operating the
DCP.

Current Fees Paid by Registrants

Currently, both handlers of controlled
substances and of List I chemicals pay
annual registration and reregistration
fees. Under the current structure and
prior to the passage of the Consolidated
Appropriations Act of 2005 which
clarified the activities constituting the
DCP, fees paid by controlled substances
registrants fully supported all costs of
the DCP which to date have excluded
chemical diversion control activities
and other activities that support the
DCP but have traditionally been funded
through Congressional appropriations.
In contrast, fees paid by chemical
registrants supported only the costs
associated with registration and
reregistration and the administration of
the chemical diversion control
program—that is not the full costs of
chemical diversion control activities.

Currently, handlers of controlled
substances pay annual registration and
reregistration fees ranging from $130 to
$1,625 depending on the category of
registrant. Practitioners, mid-level
practitioners, dispensers, researchers,
and narcotic treatment programs pay an
annual registration or reregistration fee
of $130 (practitioners pay a three-year
registration fee of $390). Distributors,
importers and exporters pay an annual
fee of $813, and manufacturers pay an
annual fee of $1,625. The DEA last
adjusted the fee schedule for controlled
substances handlers in October 2003 (68
FR 58587, October 10, 2003). DEA
anticipates that even without the
statutory changes prompting the
proposed fee adjustments contained in
this rule, the agency would have needed
to adjust the fees for controlled
substances registrants to account for
inflation and normal growth in
operational costs in Fiscal Year 2006.
Approximating a 15 percent increase in
fees due to inflation and increases in
program costs would have raised the
annual practitioner fee, for example,
from $130 to $150.

Chemical handlers pay different
annual fees for initial registration and
subsequent reregistrations and
depending on the category of registrant.
Manufacturers, non-retail distributors,
importers and exporters of List I
chemicals currently pay $595 for each
initial annual registration and $477 for
each subsequent annual reregistration.
Retail distributors pay an annual fee of
$248 plus a $7 application processing
fee for each initial registration to
conduct business and $116 per year for
each reregistration (60 FR 32447, June
22, 1995). Since October 1997, non-
retail distributors of pseudoephedrine,
phenylpropanolamine, and combination
ephedrine drug products have been
required to pay only $116 of the initial
$595 registration fee (62 FR 53958,
October 17, 1997). Fees for chemical
registrants have not been adjusted since
passage of the DCDCA in 1995, and DEA
has not revisited the fees except with
regard to the waiver of a portion of the
fees in 1997 (62 FR 53958).

The current chemical fees reflected
only the operational costs of registering
and reregistering List I chemical
handlers and not the full costs of the
chemical diversion control program;
however, with the revisions to 21 U.S.C.
886a that specifically defines the DCP to
include both controlled substances and
chemical diversion control activities,
the DEA must collect fees from both
controlled substances and chemical
registrants at a level sufficient to fully
fund the operations of the DCP (21
U.S.C. 886a). DEA estimates that if
chemical registrants were required to
pay for the full operating costs of the
chemical diversion control program,
registration and reregistration fee for all
categories of non-retail chemical
registrants would be in excess of $6,400.
This calculation is based on the current
population of registered non-retail
chemical handlers.

Development of the Proposed New Fee
Schedule

To recover the full costs of the DCP
as required by statute and as outlined in
the preceding sections, DEA proposes to
incrementally raise the fees in
accordance with its existing fee
structure as shown in the following
table. The table also includes the
current fees paid by each category and
the total increase in fees.

. Proposed new Current ;
Registrant class annual fee annual fee Difference
Manufacturers (controlled substances) ... $2,386 $1,625 $761
Manufacturers (ChEMICAI) .......ceieeiiiieeiiee e s e e s e e e s e e e snneeeeneee s 2,386 **595 1,791
Distributors, Importers/Exporters (controlled substances), including reverse distributors ... 1,193 813 380
Distributors, Importers/Exporters (ChemiCal) .........oocuiiiiiieiiie e 1,193 **595 598
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. Proposed new Current ;
Registrant class annual fee annual fee Difference
Chemical Retail DIStDULOTS .........oiiuiiiiiiie e 1,193 **255 938
Dispensers/Practitioners™ ..........cccccevvereennenne 191 130 61
Researchers, Narcotic Treatment Programs 191 130 61

*Practitioners, mid-level practitioners, pharmacies, hospitals/clinics, and teaching institutions would pay a fee of $573 for a three-year registra-

tion period.
**Registration.

Although these fees did not go into
effect on October 1, 2005, the first day
of Fiscal Year 2006, DEA will publish a
Final Rule in as timely a manner as
possible. Under the proposed, new fee
schedule, controlled substances
registrants and chemical registrants in
the same registrant category (e.g.,
manufacturers) would pay the same fee
regardless of the substance or chemical
being handled. Moreover, by this
Notice, DEA proposes to remove
differentiation between retail and non-
retail distributors of List I chemicals;
that is, both retail and non-retail
distributors would pay the same fee as
described above.

The fee structure above would
supplant the current fee structure for
controlled substances and for chemical
registrants. To clarify further, in
establishing the new fee structure above,
DEA also would be withdrawing, by this
notice, its Notice of Proposed
Rulemaking issued on December 1,
1999, which proposed changes in
registration and reregistration fees for
manufacturers, distributors, importers,
exporters and retail distributors of List
I chemicals (64 FR 67216, December 1,
1999). DEA also would be rescinding, by
this notice, the 1997 Notice of Fee
Waiver published on October 17, 1997
(62 FR 53958). By this notice DEA had
waived a portion of the registration fee
for non-retail distributors of
pseudoephedrine,
phenylpropanolamine, and combination
ephedrine drug products.

DEA also is removing the registration
waiver for persons who distribute,
import or export a product containing a
List I chemical if that person is
registered with the DEA to manufacture,
distribute or dispense, import or export
a controlled substance, since the
registration to handle List I chemicals
and the registration to handle controlled
substances, while both supporting the
DCP and therefore subject to the same
fees per the Appropriations Act of 2005,

cover different regulatory, legal and
business requirements and also relate to
different customer bases.

With the changes to 21 U.S.C. 821 and
958, and 21 U.S.C. 886a (summarized
above) that require that DEA charge
reasonable fees relating to the
registration and control of the
manufacture, distribution, dispensing,
importation and exportation of
controlled substances and listed
chemicals and that DEA collect fees
adequate to fully fund the controlled
substances and chemical diversion
control activities that constitute the
DCP, the DEA must calculate the full
costs of the DCP based on the full
operating costs of its controlled
substances diversion activities and its
chemical diversion activities.
Accordingly, persons who handle
(manufacture, dispense, distribute,
import or export) both controlled
substances and List I chemicals must
maintain a separate registration for each
business activity.

Regulatory Analysis

The rulemaking actions contained in
this notice are necessary to ensure the
full funding of the DCP through
registrant fees as required by 21 U.S.C.
886a(3). Recent statutory clarification as
to what constitutes the DCP and an
internal reorganization of the DCP to
improve operational efficiencies
prompted DEA to conduct a review of
the activities and costs constituting the
DCP and to recalculate the registrant
fees accordingly. This action was
necessary despite the last fee adjustment
on October 10, 2003.

By registering with the DEA to handle
controlled substances and List I
chemicals (as required by 21 U.S.C. 822)
and paying the annual registration fee
(or three-year registration fee for some
registrants), registrants receive the
benefit of being able to manufacture,
distribute import, export, and/or
dispense controlled substances and/or

listed chemicals. Entities that have not
registered or do not maintain a current
registration with the DEA to handle
controlled substances and/or List I
chemicals are, in general, not permitted
to handle these substances (certain
exceptions apply as delineated in 21
U.S.C. 822(c)).

Registration of controlled substances
and List I chemical handlers is a key
element of the system of controls related
to the manufacture and distribution of
these substances. Congress established
this system of controls through the
Controlled Substances Act, the
Chemical Diversion and Trafficking Act,
and subsequent legislation in an effort
to prevent, detect and eliminate the
diversion of controlled pharmaceuticals
and listed chemicals from legitimate
channels to illegal use, while at the
same time ensuring their availability for
legitimate purposes. This system has
proven effective in reducing the
diversion of these substances from
legitimate channels to the illicit market.
Components of this system include the
registration of all controlled substances
and listed chemicals and their handlers
(Handlers of List IT chemicals
exclusively are not required to register
with the DEA), recordkeeping, security,
and manufacturing quotas, all under
DEA DCP oversight. This proposed rule
does not change the requirement to
register to handle controlled substances
and/or List I chemicals but rather
changes the annual fee associated with
registration and reregistration.

Regulatory Flexibility Act

The Regulatory Flexibility Act as
amended (5 U.S.C. 601-612), requires
agencies to determine whether a
proposed rule will impose a significant
economic impact on a substantial
number of small entities. The proposed
fees affect a wide variety of entities. The
following table indicates the sectors
affected by the proposed rule.

TABLE 1.—INDUSTRIAL SECTORS OF DEA REGISTRANTS

Controlled ;

Sector NAICS code substance Chemical
Chemical Manufacturing (0rganic, iNOIganIC) ..........coiiiiiiieiiieiierie et 3251 | o X
Medicinal and Botanical ManufaCturing .........c.cccooiiiiiiiiiiie e 325411 X X
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TABLE 1.—INDUSTRIAL SECTORS OF DEA REGISTRANTS—Continued

Controlled ;
Sector NAICS code substance Chemical

Pharmaceutical ManUfaCtUMNING ........ccuoiiiiiiiiii ettt 325412 X X
Adhesive ManUfaCtUIING .......cooiiii e 325520 X
Toilet Preparation ManuUfaCtUNNG .......cooueiriiiiieiieeiie et 325620 X
Other Chemical ManUFaCUNNG ......cc.oiiiriiriiieiiee ettt 325998 X
Drugs and Druggist Sundries WHOIESAIEIS ........ccc.oiiiiiiiiiiiiiieieceeee e 424210 X
General Line Grocery WhOIESAIEIS .........cceiiiiriiiiiiiiiieiieceesie et 424410 X
Confectionary Merchant WhOIESAIEIS .........cocueiiiiiiiiiiiiiiie et 414450 X
ChemiCal WROIESAIEIS ........ocuiiiiiiieiiiie ettt ettt et sn e e 424690 X
TobacCo WHOIESAIEIS .........coiiiiiiiiiiii i e 424940 X
Miscellaneous WHOIESAIEIS .........cccuiiiiiiiiiiiie it 424990 X
S0 o =14 4 P= T =) OSSPSR 445110 X
DIFUG SETOTES ..ttt b bbbttt h et eh et eeb e e e bt et enn e e r e e nnn 446110 X
DiISCOUNTE STOTES ...t s st e e e n e n e e e 452112 X
Warehouse Clubs and SUPEISIOrES ........oouiiiiiiiiiiiieie ettt et 452910 X
TeSHNG LaADS ... e e 541380 X
Packaging and Labeling SErVICES .........cciiiiiiiiriiiiee it 561910 X
Colleges, Universities, Professional SChOOIS ..........cccciiiiiiiiiiiiiiiecie e 611310 X

Ambulatory Health Care SErVICES ........coiiiiiiiiiiiiii e e e 621 X

0TS 0 1 =1 SRS 622 X

Controlled substances are prescription
drugs; firms manufacturing and
distributing them usually specialize in
prescription pharmaceuticals. The
supermarkets, discount stores,
warehouse clubs, and superstores
handle controlled substances through
their distribution centers and their
pharmacies. The listed chemical
registrants are more diverse for two
reasons. First, most of the listed

chemicals have non-drug uses, such as
chemical intermediates, flavorings,
fragrances, and adhesives. Second, the
drug products containing List I
chemicals are primarily over-the-
counter (OTC) medicines. These are
distributed by drug wholesalers who
specialize in non-prescription drugs,
wholesalers who supply convenience
stores, and grocery, pharmacy, and
discount stores (e.g., superstores) that

operate their own distribution centers.
Of the 460 registered manufacturers,
importers, exporters, and distributors
who hold multiple registrations, only 70
hold both a controlled substance and a
chemical registration.

As of December 2004 there are
1,178,361 controlled substances
registrants and 2,998 chemical
registrants, as shown in Table 2.

TABLE 2.—NUMBER OF REGISTRANTS BY BUSINESS ACTIVITY

Controlled :
substances Chemicals

[ = o3 11 (0 g 1T PRSPPI 984,271

MIAIEVEI PraCttiONEIS ...ttt a e et e st e et e e e e st e sae e et e e nbe e e bt e aneeennees 103,239

Retail PRAIMACY .....ooeiii e e b e e e b sae e e be e s e e e n e r e 62,865

(o TS o1 ¢= 1103 1 o PSPPSR TSOPPROP 15,650

Teaching INSHIUTION .....o.ei e e et ae e 443

=T a0 £ To7 (B =Y PP S TV OPPROP 485

D1 (] o TV (o G PP ORI 823

RESEAICIET ...ttt a et et e bt e e h et et eehe e e b e e Rt e e bt e eae e et e e e bt e ne e e ne e naeenreenneeeas 7,458

ANAIYHCAl LADOIAIOIY ..o e et 1,541

[[g] oo T4 (=Y T USSP P PO PPT ORI RPPUPP 159

(T ¢ =] SOV TP OTR PRI 253

Narcotic TreatMeENT PrOGIam ........c.ciiiiiiii ittt sttt b e sttt e et e e bt e e st e sae e st e e nbeeeneenneeeanees 1,174 | e,

Lo = LTSS TSRS OSPRURIO 1,178,361 2,998

*Retail distributor.

Not all registrants listed in Table 2 are
subject to the fees. Publicly owned
institutions, law enforcement agencies,
and military personnel are exempt from
fees. In addition, DEA waives fees for
charitable organizations, some of which
are registered as chemical distributors
(OTC medicines are distributed by some
food banks and exported by aid
organizations).

The number of registrations overstates
the number of individual registrants.
The CSA requires a separate registration

for each location where controlled
substances are handled and a separate
registration for each business activity;
that is a registration for activities related
to the handling of controlled substances
and a registration for activities relating
to the handling of List I chemicals.
Some registrants may conduct multiple
activities under a single registration
(e.g., manufacturers may distribute
without being registered as a
distributor), but firms may hold
multiple registrations for a single

location. Individual practitioners who
prescribe, but do not store controlled
substances, may use a single registration
at multiple locations within a state, but
need separate registrations for each state
in which they practice and are
authorized to dispense controlled
substances. Firms with multiple
locations must have separate
registrations for each location.

Small Entities. Most DEA registrants
are small entities under the Small
Business Administration (SBA)
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standards. Almost all practitioners
would be considered small (annual
revenues of less than $6 million to $8.5
million, depending on specialty).
Narcotic treatment programs and many
clinics would be considered small
(revenues of less than $8.5 million).
According to the American Hospital
Association, there are currently 5,764
registered hospitals; 1,360 are operated
by Federal, state, or local governments
and are exempt from fees. Of the
remaining hospitals, the rural hospitals
(2,166 including publicly owned
hospitals) are more likely to be small
(revenues less than $29 million). About
20,000 of the pharmacies are
independent and are likely to be small
(revenues less than $6 million); some of
the small chain pharmacy firms may
also be considered small. The teaching
institutions and researchers are
generally associated with large
institutions and are not expected to be
small. Importers and exporters are
frequently manufacturers; these are
likely to be the larger companies. The
remaining importers and exporters,
however, will generally be classified as
wholesalers and would probably be
small under the SBA standard for
wholesalers (100 employees). The
manufacturing sector includes the major
companies, but many of the firms are
small under SBA standards (500 to
1,000 employees). The distributors have
the widest variety of sizes, from the few
large wholesalers that handle almost 90
percent of drugs to very small
wholesalers handling an array of
products. In general, because of the cost
of security for controlled substances,
controlled substances manufacturers
and distributors are larger than chemical
manufacturers and distributors. DEA
has no basis for estimating the total
number of small entities affected, but it
is clearly a substantial number.

Impacts. As noted above, the
proposed new registration fees range
from $191 to $2,386 annually. These
fees are per location and per registered
business activity. DEA data indicate that
63 percent of controlled substances
manufacturers hold at least two
registrations (as a manufacturer,
importer, exporter, or distributor); the
highest number of registrations
identified for a manufacturer was 67.
For chemical manufacturers, 66 percent
hold at least two registrations, with the
highest number being 30. The percent of
multiple registrations for controlled
substance importers is 91 percent, for
exporters, 88 percent, for distributors 55
percent; for chemical importers it is 77
percent, exporters 95 percent, and
distributors 29 percent. The chain

pharmacies hold registrations for each
of their locations. The largest chain
holds retail pharmacy registrations for
more than 5,000 locations as well as
almost 40 registrations for its
distribution centers. The fees paid to
DEA will range from $191 for
dispensing registrants holding a single
registration to more than $900,000 for
the largest chain pharmacy with
multiple locations. Most small
registrants are expected to pay a single
registration fee of either $191, $1,193 or
$2,386 per year (or per year equivalent).

To assess whether the fees could
impose a significant economic impact
on a small entity, DEA considered
whether the fees represent more than
one percent of annual revenues for the
registrant groups. For dispensers, the
annual revenues would have to be
below $17,900 to have the registration
represent more than one percent of
revenues. Medical practitioners granted
authority to handle controlled
substances have annual incomes well
above that level; physician assistants,
the mid-level practitioner with the
lowest average salary, have annual
salaries of about $65,000. The average
independent pharmacy has sales of
almost $2 million according to the
National Association of Chain Drug
Stores. The smallest clinics have
revenue streams higher than $17,900.
Consequently the higher fees will not
impose a significant burden on
dispensers.

For manufacturers, the 2002 Census
data indicate that the value of
shipments for the smallest chemical
manufacturers (including drugs) ranged
from $477,000 to $1.1 million per
location (establishment). For this
registrant group, therefore, the fee of
$2,386 does not represent more than one
percent of revenues and will not impose
a significant burden.

The one registrant group for which
the fees could exceed one percent of
revenues is chemical distributors.
Controlled substance distributors are
generally larger drug wholesalers in part
because of the cost of security they need
to prevent theft of controlled substances
and other prescription drugs. According
to 2004 Duns data, between one percent
and 11 percent of the wholesale sectors
handling listed chemicals have revenues
below $100,000. DEA does not collect
financial data on its registrants, but it is
possible that some chemical distributor
registrants have revenues below
$100,000. The proposed increase in
annual reregistration fee for chemical
distributors (from $477 to $1,193) could
impose a significant burden on these
registrants. The proposed increase in the
initial registration fee (from a subsidized

$116 to $1,193 annually) also could be
a barrier to entrance for these very small
firms. Based on its experience, however,
DEA considers it unlikely that any firm
that lacked the resources to pay the
initial registration fee would be granted
a registration because it would be
unlikely to have the resources to
maintain the records and provide the
security necessary to prevent diversion
of the products. Moreover, the proposed
new registration fees for all wholesale
level activities are far less than the
estimated annual fee of $6,400 that
chemical registrants would be charged if
they were required to independently
fund the chemical portion of the
diversion control program. Combining
all diversion control activities into a
single Diversion Control Program, as
mandated by the Consolidated
Appropriations Act of 2005, results in
scale efficiencies and overall reduced
costs to all registrants.

The Deputy Administrator hereby
certifies that this rulemaking has been
drafted in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)) and has provided above detailed
regulatory analysis on the effects of this
rulemaking on small entities. While
DEA recognizes that this regulation will
have a financial effect on registrants
with the increase in fees, the change in
fees is necessary to fully comply with 21
U.S.C. 886a and related statutes
governing the Diversion Control
Program and the Diversion Control Fee
Account by which DEA is legally
mandated to collect fees to cover the full
costs of the Diversion Control Program
as defined by all activities relating to the
registration and control of the
manufacture, distribution, and
dispensing of controlled substances and
listed chemicals.

Executive Order 12866

The Deputy Administrator certifies
that this rulemaking has been drafted in
accordance with the principles in
Executive Order 12866 1(b). DEA has
determined that, because the proposed
increased fees will result in a total
increase of less than $70 million
annually to be collected through fees
(that is the difference between the
amount collected annually under the
current fee structure and the amount
proposed to be collected under the
proposed, new fee structure), this is not
a significant regulatory action; however,
it has been reviewed by the Office of
Management and Budget. The fees to be
collected represent only an increase of
less than $70 million each year for the
Fiscal Year 2006—2008 period (based on
estimated fee collection figures) and are
required to fully support the President’s
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budget for the DCP, as approved by
Congress through the appropriations
process. Therefore, DEA has no
discretion in the establishment of the
new fees and is required by law to
collect registration and reregistration
fees of sufficient amount to fully
support the DCP.

Executive Order 12988

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988 Civil
Justice Reform.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of state law; nor
does it impose enforcement
responsibilities on any state; nor does it
diminish the power of any state to
enforce its own laws. Accordingly, this
rulemaking does not have federalism
implications warranting the application
of Executive Order 13132.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate of
$115,000,000 or more in any one year,
and will not significantly or uniquely
affect small governments. The proposed
increase in fees for private sector
entities and individuals will result in a
total increase of less than $70 million
annually to be collected through fees
(that is the difference between the
amount collected annually under the
current fee structure and the amount
proposed to be collected under the
proposed, new fee structure). Moreover,

the effect on individual entities and
practitioners is minimal. The majority of
the affected entities will pay a fee of
$573 for a three year registration period
(the equivalent of $191 per year) which
equates to about 0.14 percent of annual
income for most practitioners (the vast
majority of all registrants). This rule is
promulgated in compliance with 21
U.S.C. 886a that the full cost of
operating the DCP be collected through
registrant fees.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by § 804 of the Small Business
Regulatory Enforcement Fairness Act of
1996. While this rule will result in an
annual effect on the economy of
$100,000,000 or more, it will not result
in a major increase in costs or prices or
cause significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of U.S.-based companies to
compete with foreign-based companies
in domestic and export markets. This
rule is not a discretionary action but
rather responds to statutory clarification
as to the activities constituting the DCP
which, by law, must be fully funded
through registrant fees (21 U.S.C. 821
and 21 U.S.C. 8864, respectively).
Moreover, the individual effect on small
business registrants is minimal. The
majority of registrants considered to be
small businesses are practitioners who
will pay a three-year registration fee of
$573 or the equivalent of $191 per year.
For the majority of these practitioners,
who compose the vast majority of
registrants and registrants qualifying as

small businesses, this fee represents
about 0.14 percent of their annual mean
salary. The impact on other small
business entities is described in greater
detail in the preceding regulatory
analysis.

List of Subjects
21 CFR Part 1301

Administrative practice and
procedure, Drug traffic control, Security
measures.

21 CFR Part 1309

Administrative practice and
procedure, Drug traffic control, Exports,
Imports, Security measures.

For the reasons set out above, 21 CFR
Parts 1301 and 1309 are proposed to be
amended as follows:

PART 1301—REGISTRATION OF
MANUFACTURERS, DISTRIBUTORS
AND DISPENSERS OF CONTROLLED
SUBSTANCES

1. The authority citation for part 1301
continues to read as follows:

Authority: 21 U.S.C. 821, 822, 823, 824,
871(b), 875, 877, 951, 952, 953, 956, 957.

2. Section 1301.13 is proposed to be
amended by revising paragraph (e)(1) to
read as follows:

§1301.13 Application for registration; time
for application; expiration date; registration
for independent activities; application
forms, fees, contents and signature;
coincident activities.

* * * *

oo Application | Registration
Business activity S%gg{;?:?gs DEA %iml;atlon ppfee geriod Coincident activities allowed
%) (vears)
(i) Manufacturing ......... Schedules |-V ....... New—225 ............. 2,386 Schedules I-V: May distribute that substance
Renewal—225a .... 2,386 or class for which registration was issued;
may not distribute or dispose any sub-
stance or class for which not registered.
Schedules 11-V: Except a person registered
to dispose of any controlled substance may
conduct chemical analysis and preclinical
research (including quality control analysis)
with substances listed in those schedules
for which authorization as a mfg. was
issued.
(i) Distributing ............. Schedules |-V ....... New—225 ............. 1,193
Renewal—225a .... 1,193
(iii) Reverse distributing | Schedules -V ....... New—225 ............. 1,193
Renewal—225a .... 1,193
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Business activity

Controlled
substances

DEA application
forms

Application
fee
)

Registration
period
(years)

Coincident activities allowed

(iv) Dispensing or in-
structing (includes
Practitioner, Hospital/
Clinic, Retail Phar-
macy, Central fill
pharmacy, Teaching
institution).

(v) Research ................

(vi) Research

(vii) Narcotic Treatment
Program (including
compounder).

(viii) Importing ..............

(ix) Exporting

(x) Chemical Analysis

Schedules II-V ......

Schedule |

Schedules II-V ......

Narcotic Drugs in
Schedules 11-V.

Schedules I-V .......

Schedules I-V .......

Schedules I-V .......

New—224
Renewal—224a ....

New—225
Renewal—225a ....

New—225
Renewal—225a 1

New—363
Renewal—363a ....

New—225
Renewal—225a ....

New—225
Renewal—225a ....
New—225
Renewal—225a ....

573
573

191
191

191
191

191
191

1,193
1,193

1,193
1,193
191
191

May conduct research and instructional activi-

A

ties with those substances for which reg-
istration was granted, except that a mid-
level practitioner may conduct such re-
search only to the extent expressly author-
ized under state statute. A pharmacist may
manufacture an aqueous or oleaginous so-
lution or solid dosage form containing a
narcotic controlled substance in Schedule
II-V in Schedule II-V in a proportion not
exceeding 20% of the complete solution,
compound or mixture. A retail pharmacy
may perform central fill pharmacy activities.
researcher may manufacture or import the
basic class of substance or substances for
which registration was issued, provided
that such manufacture or import is set forth
in the protocol required in § 1301.18 and to
distribute such class to persons registered
or authorized to conduct research with
such class of substance or registered or
authorized to conduct chemical analysis
with controlled substances.

May conduct chemical analysis with con-

trolled substances in those schedules for
which registration was issued; manufacture
such substances if and to the extent that
such manufacture is set forth in a state-
ment filed with the application for registra-
tion or reregistration and provided that the
manufacture is not for the purposes of dos-
age form development; import such sub-
stances for research purposes; distribute
such substances to persons registered or
authorized to conduct chemical analysis,
instructional activities or research with such
substances, and to persons exempted from
registration pursuant to § 1301.24; and con-
duct instructional activities with controlled
substances.

May distribute that substance or class for

which registration was issued; may not dis-
tribute any substance or class for which not
registered.

May manufacture and import controlled sub-

stances for analytical activities or instruc-
tional activities; may distribute such sub-
stances to persons registered or authorized
to conduct chemical analysis, instructional
activities, or research with such substances
and to persons exempted from registration
pursuant to §1301.24; may export such
substances to persons in other countries
performing chemical analysis or enforcing
laws related to controlled substances or
drugs in those countries; and may conduct
instructional activities with controlled sub-
stances.
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PART 1309—REGISTRATION OF
MANUFACTURERS, DISTRIBUTORS,
IMPORTERS, AND EXPORTERS OF
LIST | CHEMICALS [AMENDED]

3. The authority citation for Part 1309
is proposed to be amended to read as
follows:

Authority: 21 U.S.C. §§821, 822, 823, 824,
830, 871(b), 875, 877, 886a, 958.

4. Section 1309.11 is proposed to be
revised to read as follows:

§§1309.11 Fee amounts.

(a) For each application for
registration or reregistration to
manufacture for distribution the
applicant shall pay an annual fee of
$2,386.

(b) For each application for
registration or reregistration to
distribute (either retail distribution or
non-retail distribution), import, or
export a List I chemical, the applicant
shall pay an annual fee of $1,193.

5. Section 1309.12 is proposed to be
revised to read as follows:

§§1309.12 Time and method of payment;
refund.

(a) For each application for
registration or reregistration to
manufacture for distribution, distribute
(either retail distribution or non-retail
distribution), import, or export a List I
chemical, the applicant shall pay the fee
when the application for registration or
reregistration is submitted for filing.

(b) Payment should be made in the
form of a personal, certified, or cashier’s
check or money order made payable to
“Drug Enforcement Administration.”
Payments made in the form of stamps,
foreign currency, or third party
endorsed checks will not be accepted.
These application fees are not
refundable.

6. Section 1309.24 is proposed to be
revised to read as follows:

§§1309.24 Waiver of registration
requirement for certain activities.

(a) The requirement of registration is
waived for any agent or employee of a
person who is registered to engage in
any group of independent activities, if
such agent or employee is acting in the
usual course of his or her business or
employment.

(E) The requirement of registration is
waived for any person whose activities
with respect to List I chemicals are
limited to the distribution of red
phosphorus, white phosphorus, or
hypophosphorous acid (and its salts) to:
another location operated by the same
firm solely for internal end-use; or an
EPA or State licensed waste treatment or
disposal firm for the purpose of waste
disposal.

(c) The requirement of registration is
waived for any person whose
distribution of red phosphorus or white
phosphorus is limited solely to residual
quantities of chemical returned to the
producer, in reusable rail cars and
intermodal tank containers which
conform to International Standards
Organization specifications (with
capacities greater than or equal to 2,500
gallons in a single container).

(d) The requirement of registration is
waived for any retail distributor whose
activities with respect to List I
chemicals are limited to the distribution
of below-threshold quantities of a
pseudoephedrine,
phenylpropanolamine, or combination
ephedrine product that is regulated
pursuant to § 1300.02(b)(28)(i)(D) of this
chapter, in a single transaction to an
individual for legitimate medical use,
irrespective of whether the form of
packaging of the product meets the
definition of “ordinary over-the-counter
pseudoephedrine or
phenylpropanolamine product” under
§1300.02(b)(31) of this chapter.

(e) The requirement of registration is
waived for any manufacturer of a List I
chemical, if that chemical is produced
solely for internal consumption by the
manufacturer and there is no
subsequent distribution or exportation
of the List I chemical.

(f) If any person exempted under
paragraph (b), (c) or (d) of this section
also engages in the distribution,
importation or exportation of a List I
chemical, other than as described in
such paragraph, the person shall obtain
a registration for such activities, as
required by § 1309.21 of this part.

(g) The Administrator may, upon
finding that continuation of the waiver
would not be in the public interest,
suspend or revoke a waiver granted
under paragraph (b), (c), or (d) of this
section pursuant to the procedures set
forth in §§ 1309.43 through 1309.46 and
§§1309.51 through 1309.55 of this part.

(h) Any person exempted from the
registration requirement under this
section shall comply with the security
requirements set forth in §§1309.71-
1309.73 of this part and the
recordkeeping and reporting
requirements set forth under parts 1310
and 1313 of this chapter.

Dated: November 8, 2005.
Michele M. Leonhart,
Deputy Administrator.
[FR Doc. 05-22681 Filed 11-15-05; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF JUSTICE
28 CFR Part 16
[AAG/A Order No. 015-2005]

Privacy Act of 1974; Implementation

AGENCY: Department of Justice.
ACTION: Proposed rule.

SUMMARY: The Department of Justice,
Tax Division, proposes to amend 28
CFR part 16 to exempt a newly revised
Privacy Act system of records entitled
“Files of Applicants For Attorney and
Non-Attorney Positions with the Tax
Division, Justice/TAX-003,” as
described in today’s notice section of
the Federal Register, from 5 U.S.C.
552a(c)(3), (d)(1), and (e)(1). The
exemptions will be applied only to the
extent that information in a record is
subject to exemption pursuant to 5
U.S.C. 552a(k)(2) and (k)(5). The
exemptions are necessary to protect the
confidentiality of employment records.
The Department also proposes to delete
as obsolete provisions exempting two
former Tax Division systems of records:
“Freedom of Information/Privacy Act
Request Files, Justice/TAX—004;” and
“Tax Division Special Project Files,
Justice/TAX-005.” The records in Tax-
004 are now covered by a
Departmentwide system notice,
“Freedom of Information Act, Privacy
Act, and Mandatory Declassification
Review Requests and Administrative
Appeals, DOJ-004". The relevant
records in TAX-005 are now part of the
revised system entitled “Criminal Tax
Case Files, Special Project Files, Docket
Cards, and Associated Records, Justice/
TAX-001.”

DATES: Submit any comments by
December 27, 2005.

ADDRESSES: Address all comments to
Mary Cahill, Management and Planning
Staff, Justice Management Division,
Department of Justice, Washington, DC
20530 (1400 National Place Building),
Facsimile Number (202) 307-1853. To
ensure proper handling, please
reference the AAG/A Order No. on your
correspondence. You may view an
electronic version of this proposed rule
at http://www.regulations.gov. You may
also comment via the Internet to the
DOJ/Justice Management Division at the
following e-mail address:
DOJPrivacyACTProposed
Regulations@usdoj.gov; or by using the
http://www.regulations.gov comment
form for this regulation. When
submitting comments electronically,
you must include the AAG/A Order No.
in the subject box.

FOR FURTHER INFORMATION CONTACT:
Mary Cahill, (202) 307-1823.



Federal Register/Vol. 70, No. 220/ Wednesday, November 16, 2005 /Proposed Rules

69487

SUPPLEMENTARY INFORMATION: This order
relates to individuals rather than small
business entities. Nevertheless,
pursuant to the requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601-
612, this order will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 28 CFR Part 16

Administrative Practices and
Procedures, Courts, Freedom of
Information, Sunshine Act and Privacy.

Pursuant to the authority vested in the
Attorney General by 5 U.S.C. 552a and
delegated to me by Attorney General
Order No. 793-78, it is proposed to
amend 28 CFR part 16 as follows:

PART 16—PRODUCTION OR
DISCLOSURE OF MATERIAL OR
INFORMATION

1. The authority for part 16 continues
to read as follows:

Authority: 5 U.S.C. 301, 552, 552a, 552b(g),
and 553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509,
510, 534; 31 U.S.C. 3717, and 9701.

2. Section 16.93 is amended by:

a. Removing the first sentence of
paragraph (a)(2);

b. Revising paragraph (b) introductory
text;

c. Revising paragraphs (e) and (f).

Therefore, amend the section to read
as follows:

§16.93 Exemption of Tax Division
Systems—limited access.
* * * * *

(b) The system of records listed under
paragraph (a)(1) of this section is
exempted for the reasons set forth
below, from the following provisions of
5 U.S.C. 552a:

* * * * *

(e) The following system of records is
exempt from subsections (c)(3), (d)(1),
and (e)(1) of the Privacy Act pursuant to
5 U.S.C. 552a(k)(2) and (k)(5): Files of
Applicants for Attorney and Non-
Attorney Positions with the Tax
Division, Justice/TAX-003. These
exemptions apply only to the extent that
information in a record is subject to
exemption pursuant to 5 U.S.C.
552a(k)(2) and (k)(5).

(f) Exemption from the particular
subsections is justified for the following
reasons:

(1) From subsection (c)(3) because an
accounting could reveal the identity of
confidential sources and result in an
unwarranted invasion of the privacy of
others. Many persons are contacted
who, without an assurance of
anonymity, refuse to provide
information concerning an applicant for
a position with the Tax Division.

Disclosure of an accounting could reveal
the identity of a source of information
and constitutes a breach of the promise
of confidentiality by the Tax Division.
This would result in the reduction in
the free flow of information vital to a
determination of an applicant’s
qualifications and suitability for federal
employment.

(2) From subsection (d)(1) because
disclosure of records in the system
could reveal the identity of confidential
sources and result in an unwarranted
invasion of the privacy of others. Many
persons are contacted who, without an
assurance of anonymity, refuse to
provide information concerning an
applicant for a Tax Division position.
Access could reveal the identity of the
source of the information and constitute
a breach of the promise of
confidentiality on the part of the Tax
Division. Such breaches ultimately
would restrict the free flow of
information vital to a determination of
an applicant’s qualifications and
suitability.

(3) From subsection (e)(1) because in
the collection of information for
investigation and evaluative purposes, it
is impossible to determine in advance
what exact information may be of
assistance in determining the
qualification and suitability of an
applicant. Information which may
appear irrelevant, when combined with
other seemingly irrelevant information,
can on occasion provide a composite
picture of an applicant for a position
which assists in determining whether
the applicant should be hired.

Dated: November 7, 2005.
Paul R. Corts,

Assistant Attorney General for
Administration.

[FR Doc. 05-22640 Filed 11-15-05; 8:45 am|]
BILLING CODE 4410-16-P

DEPARTMENT OF JUSTICE

28 CFR Part 16
[AAG/A Order No. 017-2005]
Privacy Act of 1974; Implementation

AGENCY: Department of Justice.
ACTION: Proposed rule.

SUMMARY: The Department of Justice,
Bureau of Prisons (Bureau or BOP),
proposes to exempt a Privacy Act
system of records from the following
subsections of the Privacy Act: (c)(3)
and (4), (d)(1)—(4), (e)(2) and (3), (e)(5),
and (g). This system of records is the
“Inmate Electronic Message Record
System, (JUSTICE/BOP-013)”, as stated

and described in today’s notice section
of the Federal Register.

The exemptions are necessary to
preclude the compromise of institution
security, to better ensure the safety of
inmates, Bureau personnel and the
public, to better protect third party
privacy, to protect law enforcement and
investigatory information, and/or to
otherwise ensure the effective
performance of the Bureau’s law
enforcement functions.

DATES: Submit any comments by
January 17, 2006.

ADDRESSES: Address all comments to
Mary Cahill, Management and Planning
Staff, Justice Management Division,
Department of Justice, Washington, DG
20530 (1400 National Place Building),
Facsimile Number (202) 307-1853. To
ensure proper handling, please
reference the AAG/A Order No. on your
correspondence. You may view an
electronic version of this proposed rule
at http://www.regulations.gov. You may
also comment via the Internet to the
DQJ/Justice Management Division at the
following e-mail address:
DOJPrivacyACTProposed
Regulations@usdoj.gov; or by using the
http://www.regulations.gov comment
form for this regulation. When
submitting comments electronically,
you must include the AAG/A Order No.
in the subject box.

FOR FURTHER INFORMATION CONTACT:
Mary Cahill, (202) 307-1823.

SUPPLEMENTARY INFORMATION: This order
relates to individuals rather than small
business entities. Nevertheless,
pursuant to the requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601-
612, this order will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 28 CFR Part 16

Administrative practices and
procedure, Freedom of Information Act,
Government in the Sunshine Act, and
Privacy Act.

Pursuant to the authority vested in the
Attorney General by 5 U.S.C. 552a and
delegated to me by Attorney General
Order No. 793-78, it is proposed to
amend 28 CFR part 16 as follows:

PART 16—PRODUCTION OR
DISCLOSURE OF MATERIAL
INFORMATION

1. The authority for part 16 continues
to read as follows:

Authority: 5 U.S.C. 301, 552, 552a, 552b(g)

and 553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509,
510, 534; 31 U.S.C. 3717 and 9701.
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2. Section 16.97 is amended by
adding paragraphs (p) and (q) to read as
follows:

§16.97 Exemption of Bureau of Prisons
Systems—limited access.

* * * * *

(p) The following system of records is
exempt from 5 U.S.C. 552a (c)(3) and
%4]), (d)(1)—(4), (e)(2) and (3), (e)(5), and
g):

Inmate Electronic Message Record
System (JUSTICE /BOP-013).

(q) These exemptions apply only to
the extent that information in this
system is subject to exemption pursuant
to 5 U.S.C. 552a (j)(2) and/or (k)(2).
Where compliance would not appear to
interfere with or adversely affect the law
enforcement process, and/or where it
may be appropriate to permit
individuals to contest the accuracy of
the information collected, the applicable
exemption may be waived, either
partially or totally, by the BOP.
Exemptions from the particular
subsections are justified for the
following reasons:

(1) From subsection (c)(3) to the
extent that this system of records is
exempt from subsection (d), and for
such reasons as those cited for
subsection (d) in paragraph (q)(3) below.

(2) From subsection (c)(4) to the
extent that exemption from subsection
(d) makes this exemption inapplicable.

(3) From the access provisions of
subsection (d) because exemption from
this subsection is essential to prevent
access of information by record subjects
that may invade third party privacy;
frustrate the investigative process;
jeopardize the legitimate correctional
interests of safety, security and good
order to prison facilities; or otherwise
compromise, impede, or interfere with
BOP or other law enforcement agency
activities.

(4) From the amendment provisions of
subsection (d) because amendment of
the records may interfere with law
enforcement operations and would
impose an impossible administrative
burden by requiring that, in addition to
efforts to ensure accuracy so as to
withstand possible judicial scrutiny, it
would require that law enforcement
information be continuously
reexamined, even where the information
may have been collected from the record
subject. Also, some of these records
come from other Federal criminal
justice agencies or State, local and
foreign jurisdictions, or from Federal
and State probation and judicial offices,
and it is administratively impossible to
ensure that records comply with this
provision.

(5) From subsection (e)(2) because the
nature of criminal and other
investigative activities is such that vital
information about an individual can be
obtained from other persons who are
familiar with such individual and his/
her activities. In such investigations it is
not feasible to rely solely upon
information furnished by the individual
concerning his/her own activities since
it may result in inaccurate information
and compromise ongoing criminal
investigations or correctional
management decisions.

(6) From subsection (e)(3) because in
view of BOP’s operational
responsibilities, application of this
provision to the collection of
information is inappropriate.
Application of this provision could
provide the subject with substantial
information which may in fact impede
the information gathering process or
compromise ongoing criminal
investigations or correctional
management decisions.

(7) From subsection (e)(5) because in
the collection and maintenance of
information for law enforcement
purposes, it is impossible to determine
in advance what information is
accurate, relevant, timely and complete.
Material which may seem unrelated,
irrelevant or incomplete when collected
may take on added meaning or
significance at a later date or as an
investigation progresses. Also, some of
these records may come from other
Federal, State, local and foreign law
enforcement agencies, and from Federal
and State probation and judicial offices
and it is administratively impossible to
ensure that the records comply with this
provision. It would also require that law
enforcement information be
continuously reexamined even where
the information may have been
collected from the record subject.

(8) From subsection(g) to the extent
that this system is exempted from other
provisions of the Act.

Dated: November 7, 2005.

Paul R. Corts,

Assistant Attorney General for
Administration.

[FR Doc. 05-22642 Filed 11-15-05; 8:45 am)]
BILLING CODE 4410-05-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR PART 52
[R05-OAR-2005-IN-0008; FRL-7997-7]

Determination of Attainment, Approval
and Promulgation of Implementation
Plans and Designation of Areas for Air
Quality Planning Purposes; Indiana;
Redesignation of Delaware County to
Attainment of the 8-Hour Ozone
Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to make a
determination that the Delaware County
ozone nonattainment area has attained
the 8-hour ozone National Ambient Air
Quality Standard (NAAQS). This
proposed determination is based on
three years of complete, quality-assured
ambient air quality monitoring data for
the period of 2002-2004 that
demonstrate that the 8-hour ozone
NAAQS has been attained in the area.

EPA is proposing to approve a request
from the State of Indiana to redesignate
Delaware County to attainment of the 8-
hour ozone NAAQS. This request was
submitted by the Indiana Department of
Environmental Management (IDEM) on
August 25, 2005. In proposing to
approve this request, EPA is also
proposing to approve the State’s plan for
maintaining the 8-hour ozone NAAQS
through 2015 in this area as a revision
to the Indiana State Implementation
Plan (SIP). EPA is also proposing to find
adequate and approve the State’s 2015
Motor Vehicle Emission Budgets
(MVEBS) for this area.

In the final rules section of this
Federal Register, EPA is approving the
State’s ozone redesignation request and
the requested SIP revision as a direct
final rule without prior proposal
because EPA views this action as non-
controversial and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If we do not receive any adverse
comments in response to these direct
final and proposed rules, we do not
contemplate taking any further action in
relation to this proposed rule. If EPA
receives adverse comments with respect
to this rule, we will publish a timely
withdrawal of the action, informing the
public that the rule will not take effect.
EPA will respond to the public
comments in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period
on this action. Any parties interested in
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commenting on this action should do so
at this time.

DATES: Written comments must be
received on or before December 16,
2005.

ADDRESSES: Submit comments,
identified by Regional Material in
EDocket (RME) ID No. R0O5-OAR-2005—
IN-0008, by one of the following
methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Agency Web site: http://
docket.epa.gov/rmepub/. RME, EPA’s
electronic public docket and comments
system, is EPA’s preferred method for
receiving comments. Once in the
system, select ““quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

3. E-mail: mooney.john@epa.gov.

4. Fax: (312) 886—5824.

5. Mail: You may send written
comments to: John M. Mooney, Chief,
Criteria Pollutant Section, (AR-18]),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

6. Hand delivery: Deliver your
comments to: John M. Mooney, Chief,
Criteria Pollutant Section, (AR-18]),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
18th floor, Chicago, Illinois 60604. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m. excluding
Federal holidays.

Instructions: Direct your comments to
RME ID No. R05-OAR-2005-IN-0008.
EPA’s policy is that all comments
received will be included in the public
docket without change, including any
personal information provided and may
be made available online at http://
docket.epa.gov/rmepub/, unless the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
protected through RME, regulations.gov,
or e-mail. The EPA RME Web site and
the Federal regulations.gov Web site are
“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address

will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy at the Environmental
Protection Agency, Region 5, Air and
Radiation Division, 77 West Jackson
Boulevard, Chicago, Illinois 60604. We
recommend that you telephone Edward
Doty, Environmental Scientist, at (312)
886—6057 before visiting the Region 5
office. This Facility is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Edward Doty, Environmental Scientist,
Criteria Pollutant Section, Air Programs
Branch (AR-18J), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886—6057,
doty.edward@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

I. What Action Is EPA Taking?

EPA is proposing to take several
related actions. EPA is proposing to
make a determination that the Delaware
County, Indiana nonattainment area has
attained the 8-hour ozone standard and
that Delaware County has met the
requirements for redesignation under
section 107(d)(3)(E) of the Clean Air
Act. EPA is thus proposing to approve
a request to change the legal designation
of Delaware County from nonattainment
to attainment for the 8-hour ozone
NAAQS. EPA is also proposing to
approve Indiana’s maintenance plan as

a SIP revision for Delaware County
(such approval being one of the Clean
Air Act criteria for redesignation of an
area to attainment status). The
maintenance plan is designed to keep
Delaware County in attainment of the
ozone NAAQS for the next 10 years.
Additionally, EPA is announcing its
action on the Adequacy Process for the
newly-established 2015 Volatile Organic
Compounds (VOC) and Nitrogen Oxides
(NOx) MVEBs for this area. The
Adequacy comment periods for the 2015
MVEBs began on August 2, 2005, with
EPA’s posting of the availability of the
State’s submittal on EPA’s Adequacy
Web site at: http://www.epa.gov/otaq/
transp/conform/adequacy.htm. The
Adequacy comment period for these
MVEBs ended on September 1, 2005. No
requests for this submittal or adverse
comments on this submittal were
received during the Adequacy comment
periods. Please see the Adequacy
Section of this rulemaking for further
explanation on this process. Therefore,
we are finding adequate and approving
the State’s 2015 VOC and NOx MVEBs
for transportation conformity purposes.

II. Where Can I Find More Information
About This Proposal and the
Corresponding Direct Final Rule?

For additional information, see the
Direct Final Rule which is located in the
Rules section of this Federal Register.
Copies of the request and the EPA’s
analysis are available electronically at
RME or in hard copy at the above
address. (Please telephone Edward Doty
at (312) 886—6057 before visiting the
Region 5 Office.)

Dated: November 9, 2005.

Margaret Guerriero,

Acting Regional Administrator, Region 5.
[FR Doc. 05-22695 Filed 11-15-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2005-0251; FRL-7741-6]

Inert Ingredients; Proposal to Revoke

30 Pesticide Tolerance Exemptions for
28 Chemicals

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to revoke 30
exemptions from the requirement of a
tolerance that are associated with 28
inert ingredients because these
substances are no longer contained in
active Federal Insecticide, Fungicide,
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and Rodenticide Act (FIFRA) pesticide
product registrations. These ingredients
are subject to reassessment by August
2006 under section 408(q) of the Federal
Food, Drug, and Cosmetic Act (FFDCA),
as amended by the Food Quality
Protection Act of 1996 (FQPA). Upon
the issuance of the final rule revoking
the tolerance exemptions, the 30
tolerance exemptions will be counted as
“reassessed” for purposes of FFDCA’s
section 408(q).

DATES: Comments must be received on
or before January 17, 2006.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number OPP-2005-0251, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov/. Follow the on-
line instructions for submitting
comments.

o Agency Website: http://
www.epa.gov/edocket/. EDOCKET,
EPA’s electronic public docket and
comment system, is EPA’s preferred
method for receiving comments. Follow
the on-line instructions for submitting
comments.

e E-mail: Comments may be sent by
e-mail to opp-docket@epa.gov,
Attention: Docket ID number OPP—
2005-0251.

e Mail: Public Information and
Records Integrity Branch (PIRIB)
(7502C), Office of Pesticide Programs
(OPP), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001, Attention:
Docket ID number OPP-2005-0251.

e Hand Delivery: Public Information
and Records Integrity Branch (PIRIB),
Office of Pesticide Programs (OPP),
Environmental Protection Agency, Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA, Attention: Docket ID
number OPP-2005-0251. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
docket ID number OPP-2005-0251.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.epa.gov/edocket/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through EDOCKET,
regulations.gov, or e-mail. The EPA
EDOCKET and the regulations.gov

websites are “anonymous access”’
systems, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through EDOCKET or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit
EDOCKET on-line or see the Federal
Register of May 31, 2002 (67 FR 38102)
(FRL-7181-7).

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket/. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This Docket Facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The Docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Karen Angulo, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 306—0404; e-mail address:
angulo.karen@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

¢ Crop production (NAICS code 111)

¢ Animal production (NAICS code
112)

¢ Food manufacturing (NAICS code
311)

¢ Pesticide manufacturing (NAICS
code 32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http://
www.epa.gov/edocket/), you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

C. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through EDOCKET,
regulations.gov, or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the rulemaking by docket
ID number and other identifying
information (subject heading, Federal
Register date, and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a
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Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

II. Background and Statutory Findings

This proposed rule is issued pursuant
to section 408(d) of FFDCA (21 U.S.C.
346a(d)). Section 408 of FFDCA
authorizes the establishment of
tolerances, exemptions from the
requirement of a tolerance,
modifications in tolerances, and
revocation of tolerances for residues of
pesticide chemicals in or on raw
agricultural commodities and processed
foods. Without a tolerance or tolerance
exemption, food containing pesticide
residues is considered to be unsafe and
therefore, “adulterated” under section
402(a) of FFDCA. If food containing
pesticide residues is found to be
adulterated, the food may not be
distributed in interstate commerce (21
U.S.C. 331(a) and 342 (a)).

III. What Action is the Agency Taking?

EPA is proposing to revoke 30
exemptions from the requirement of a
tolerance for 28 inert ingredients
because those substances are no longer
contained in currently registered
pesticide products requiring
reassessment under section 408(q) of
FFDCA. It is EPA’s general practice to
revoke tolerances and tolerance
exemptions for pesticide chemical
residues (which includes both active
and inert ingredients) for which there
are no associated active registered uses
under FIFRA, or for which there are no
registered products to which the
tolerance or tolerance exemption
applies, or for tolerances or tolerance
exemptions that have been superseded,
unless a person commenting on the
proposal indicates a need for the
tolerance or exemption to cover residues
in or on imported commodities or
legally treated domestic commodities.

Listed below are the 28 inert
ingredients and their associated 30

tolerance exemptions that are subject to
this proposal. EPA is proposing that the
revocation of these 30 tolerance
exemptions will become effective on the
date of the final rule’s publication in the
Federal Register. For counting purposes,
and based on this proposed action, 30
exemptions would be counted as
reassessments toward the August 2006
review deadline of FFDCA section
408(q), as amended by FQPA in 1996.

1. Ammonium thiocyanate (40 CFR
180.920).

2. Animal waste material (produced
by the thermophilic digestion of cattle
and poultry manure) (40 CFR 180.920).

3. Butyl benzyl phthalate (40 CFR
180.1062).

4. Condensation product of
orthophenylphenol with 5 moles of
ethylene oxide (40 CFR 180.920).

5. Coumarone-indene resin,
conforming to 21 CFR 172.215 (40 CFR
180.910).

6. Diacetone alcohol (40 CFR
180.920).

7. Diacetyl tartaric acid esters of
mono, and diglycerides of edible fatty
acids (40 CFR 180.910 and 180.930).

8. 2,2-Dichloro-N-(1,3-dioxolan-2-
ylmethyl)-N-2-propenylacetamide (40
CFR 180.1077).

9. Isoamyl acetate (40 CFR 180.920).

10. Methyl ester of rosin, partially
hydrogenated (as defined in 21 CFR
172.615) (40 CFR 180.910).

11. Methyl-1-alkylamido ethyl-2-
alkyl-imidazolinium methyl sulfate (40
CFR 180.1133).

12. 2-[Methyl
[(perfluoroalkyl)alkyl(C2-C8)sulfonyl]
aminoJalkyl(C2-C8) acrylate--alkyl (C2-
C8)methacrylates-N-methylolacrylamide
copolymer (40 CFR 180.930).

13. Modified polyester resin derived
from ethylene glycol, fumaric acid, and
rosin (40 CFR 180.910).

14. Montmorillonite-type clay treated
with polytetrafluoroethylene (PTFE;
CAS Reg. No. 9002—-84-0) (40 CFR
180.910).

15. Nitrile rubber modifed
acrylonitrile methylacrylate (CAS Reg.
No. 27012-62-0) conforming to 21 CFR
177.1480 (40 CFR 180.930).

16. Paraformaldehyde (40 CFR
180.920 and 180.930).

17. Pentaerythritol ester of modified
resin (40 CFR 180.910).

18. Pentaerythritol stearates mixture
(CAS Reg. No. 85116—93—4) which
include pentaerythritol monostearate
(CAS Reg. No. 78-23-9), pentaerythritol
distearate (CAS Reg. No. 13081-97-5),
pentaerythritol tristearate (CAS Reg. No.
28188-24-1) and pentaerythritol
tetrastearate (CAS Reg. No. 115-83-3)
(40 CFR 180.910).

19. Phenolic resins (40 CFR 180.920).

20. Sodium N-lauroyl-N-
methyltaurine (40 CFR 180.910).

21. Sodium N-palmitoyl-N-
methyltaurine (40 CFR 180.910)

22. Sodium oleyl sulfate (40 CFR
180.910).

23. Sodium salt of partially or
completely saponified dark wood rosin
(as defined in 21 CFR 178.3870(a)(4))
(40 CFR 180.920).

24. Tannin (40 CFR 180.920).

25. Toluene (40 CFR 180.920).

26. Trimethylolpropane (CAS Reg.
No. 77-66—9) (40 CFR 180.920) (Note:
This entry in 40 CFR 180.920 has an
incorrect CAS number and it will be
revoked. The other entry in 40 CFR
180.920 for this chemical has the correct
CAS number, is currently being used in
pesticide products, and is a candidate
for reassessment.)

27. Wood rosin acid, potassium salts,
conforming to 21 CFR 178.3870 (40 CFR
180.930).

28. Woolwax alcohol (40 CFR
180.920).

A. What Can I Do if I Wish to Maintain
an Exemption that the Agency is
Proposing to Revoke?

EPA’s records show that the inert
ingredients subject to this proposed rule
are not contained in any currently
registered pesticide products with uses
that would require tolerances or
tolerance exemptions under section 408
of FFDCA. Parties who believe that
EPA’s records are incorrect and that one
or more of these ingredients are indeed
contained in a currently registered
pesticide product are encouraged to
submit documentation to EPA in the
form of the currently registered
pesticide product’s accepted
Confidential Statement of Formula.
Parties who know of a pending
registration action for a product that
contains an inert ingredient subject to
this proposed rule may submit
documentation to EPA in the form of a
copy of the Agency’s letter confirming
the receipt of an application for
registration or registration amendment
for such product. In addition, parties
who are currently in the process of
developing a pesticide product
containing an inert ingredient subject to
this proposed rule may submit to EPA
a letter asserting their intention to apply
for a FIFRA section 3 registration of said
product within 2 years. This letter must
include documentation of the inclusion
of the inert ingredient in the proposed
pesticide product, such as a description
of the formulation’s ingredients, and
must confirm their intention to submit
an application for registration or
registration amendment within 2 years
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from the publication date of this
proposed rule.

EPA is aware that inert ingredients are
also contained in pesticide adjuvant
products which are not subject to
registration under FIFRA. The Agency
does not keep records of currently used
adjuvants or their ingredients, therefore,
it has been unable to conclusively
confirm the use of adjuvants containing
one of these inert ingredients. Parties
who know of currently used adjuvant
products that contain an inert ingredient
subject to this proposed rule are
encouraged to submit documentation to
EPA in the form of the adjuvant
product’s current label and/or
documentation of the registration of the
adjuvant product with a State adjuvant
registration program.

Also, inert ingredient tolerance
exemptions will be retained if the
tolerances or exemptions (which EPA
refers to as “import” tolerances) are
necessary to allow importation into the
United States of food containing such
residues. Through this proposed rule,
the Agency is inviting individuals who
need these import tolerance exemptions
to identify those exemptions that are
needed to cover imported commodities.

EPA will retain an inert ingredient
tolerance exemption if the
documentation described above is
submitted to EPA by the end of the
comment period as specified under
DATES in this document, and the Agency
can verify the existence of a currently
registered pesticide product, a
registration action pending at EPA, an
import tolerance, or a currently used
adjuvant product that contains the
ingredient in question.

Parties interested in the retention of
any of the tolerance exemptions subject
to this proposed rule should be aware
that because these ingredients are
currently subject to reassessment under
section 408(q) of FFDCA, additional
data may be needed to support retention
of the exemption. Reassessment
activities for such ingredients must be
completed by August 2006. If the
Agency is unable to determine that the
exemptions for these ingredients meet
the FFDCA standard for reassessment,
the Agency will revoke the exemptions.

B. When Do These Actions Become
Effective?

EPA is proposing that revocation of
these tolerance exemptions become
effective on the day the final rule
revoking these tolerance exemptions is
published in the Federal Register. If you
have comments regarding whether the
effective date allows sufficient time for
treated commodities to clear the
channels of trade, please submit

comments as described under Unit I.C.
Similarly, if you have comments
regarding these tolerance exemption
revocations or the effective date of the
revocations, please submit comments as
described under Unit I.C. Any
commodities treated with the pesticide
products containing an inert ingredient
subject to this proposed rule, and in the
channels of trade following the
tolerance revocations, shall be subject to
FFDCA section 408(i)(5), as established
by FQPA. Under this section, any
residues of these pesticide chemicals in
or on such food shall not render the
food adulterated so long as it is shown
to the satisfaction of the Food and Drug
Administration that:

1. The residue is present as the result
of an application or use of the pesticide
at a time and in a manner that was
lawful under FIFRA, and;

2. The residue does not exceed the
level that was authorized at the time of
the application or use to be present on
the food under a tolerance or exemption
from tolerance. Evidence to show that
food was lawfully treated may include
records that verify the dates that the
pesticide was applied to such food.

VI. Statutory and Executive Order
Reviews

In this proposed rule, EPA is
proposing to revoke specific tolerance
exemptions established under section
408(d) of the FFDCA. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this proposed rule has been
exempted from review under Executive
Order 12866 due to its lack of
significance, this proposed rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This proposed rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety

Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of the FFDCA,
such as the tolerance in this proposed
rule, do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. The
Agency hereby certifies that this
proposed action will not have
significant negative economic impact on
a substantial number of small entities.
In addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This proposed
rule directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this
proposed rule does not have any “tribal
implications” as described in Executive
Order 13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
6, 2000). Executive Order 13175,
requires EPA to develop an accountable
process to ensure “‘meaningful and
timely input by tribal officials in the
development of regulatory policies that
have tribal implications.” “Policies that
have tribal implications” is defined in
the Executive Order to include
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regulations that have “substantial direct
effects on one or more Indian tribes, on
the relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
proposed rule will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this proposed rule.

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: October 28, 2005.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.
m Therefore, it is proposed that 40 CFR
chapter I be amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

§180.910 [Amended]

2. Section 180.910 is amended by
removing from the table the entries for:

a. Coumarone-indene resin,
conforming to 21 CFR 172.215;

b. Diacetyl tartaric acid esters of
mono- and diglycerides of edible fatty
acids;

c. Methyl ester of rosin, partially
hydrogenated (as defined in 21 CFR
172.615);

d. Modified polyester resin derived
from ethylene glycol, fumaric acid, and
rosin;

e. Montmorillonite-type clay treated
with polytetrafluoroethylene (PTFE;
CAS Reg. No. 9002—-84-0);

f. Pentaerythritol ester of modified
resin;

g. Pentaerythritol stearates mixture
(CAS Reg. No. 85116—93—4) which
include pentaerythritol monostearate
(CAS Reg. No. 78-23-9), pentaerythritol
distearate (CAS Reg. No. 13081-97-5),
pentaerythritol tristearate (CAS Reg. No.
28188-24—-1) and pentaerythritol
tetrastearate (CAS Reg. No. 115-83-3);

h. Sodium N-lauroyl-N-methyltaurine;
and

i. Sodium N-palmitoyl-N-
methyltaurine

j. Sodium oleyl sulfate;

§180.920 [Amended]

3. Section 180.920 is amended by
removing from the table the entries for:

a. Ammonium thiocyanate;

b. Animal waste material (produced
by the thermophilic digestion of cattle
and poultry manure);

c. Condensation product of
orthophenylphenol with 5 moles of
ethylene oxide;

d. Diacetone alcohol;

e. Isoamyl acetate;

f. Paraformaldehyde;

g. Phenolic resins;

h. Sodium salt of partially or
completely saponified dark wood rosin
(as defined in 21 CFR 178.3870(a)(4));

i. Tannin;

j- Toluene;

k. Trimethylolpropane (CAS Reg. No.
77-66-9) (180.920); and

1. Woolwax alcohol.

§180.930 [Amended]

4. Section 180.930 is amended by
removing from the table the entries for:

a. Diacetyl tartaric acid esters of
mono- and diglycerides of edible fatty
acids;

b. 2-[Methyl (perfluoroalkyl)alkyl(C2-
C8)sulfonyl] amino]alkyl(C2-C8)
acrylate--alkyl (C2-C8)methacrylates-N-
methylolacrylamide copolymer;

c. Nitrile rubber modifed acrylonitrile
methylacrylate (CAS Reg. No. 27012—
62—0) conforming to 21 CFR 177.1480;

d. Paraformaldehyde; and

e. Wood rosin acid, potassium salts,
conforming to 21 CFR 178.3870.

§§180.1062, 180.1077, and 180.1133
[Removed]

5. Sections 180.1062, 180.1077, and
180.1133 are removed.
[FR Doc. 05-22614 Filed 11-15-05; 8:45 am)|]
BILLING CODE 6560-50-S

DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Parts 173 and 177
[Docket No. PHMSA—2005-22987 (HM—-238)]
RIN 2137-AE06

Hazardous Materials: Requirements for
the Storage of Explosives and Other
High-Hazard Materials During
Transportation

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHMSA), DOT.

ACTION: Advance notice of proposed
rulemaking (ANPRM).

SUMMARY: PHMSA is considering
requirements to address the current

safety and security risks associated with
the storage of explosives during
transportation. In this notice, we are
soliciting comments concerning
measures to reduce the risks posed by
the storage of explosives while they are
in transportation and whether
regulatory action is warranted. We also
invite comments as to whether
enhanced requirements for storage
incidental to movement should apply to
other hazardous materials (e.g.,
materials toxic by inhalation).

DATES: Comments must be received by
February 14, 2006.

ADDRESSES: Comments. You may submit
comments identified by the docket
number (PHMSA-2005-22987) by any
of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.

e Web Site: http://dms.dot.gov.
Follow the instructions for submitting
comments on the DOT electronic docket
site.

e Fax: 1-202-493-2251.

e Mail: Docket Management System;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—402, Washington, DC 20590—
0001.

e Hand Delivery: To the Docket
Management System; Room PL-402 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC between 9 a.m. and 5 p.m., Monday
through Friday, except Federal
Holidays.

Instructions: All submissions must
include the agency name and docket
number or Regulatory Identification
Number (RIN) for this notice. Note that
all comments received will be posted
without change to http://dms.dot.gov
including any personal information
provided. Please see the Privacy Act
heading under SUPPLEMENTARY
INFORMATION.

Docket: For access to the docket to
read background documents or
comments received, go to http://
dms.dot.gov at any time or to the Docket
Management System (see ADDRESSES).
FOR FURTHER INFORMATION CONTACT: Ben
Supko, Office of Hazardous Materials
Standards, telephone (202) 366—8553,
Pipeline and Hazardous Materials Safety
Administration, U.S. Department of
Transportation, 400 Seventh Street,
SW., Washington, DC 20590-0001.

SUPPLEMENTARY INFORMATION:

I. Background
On July 16, 2002, the Federal Motor
Carrier Safety Administration (FMCSA)

and the Research and Special Programs
Administration (RSPA, the predecessor
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agency to the Pipeline and Hazardous
Materials Safety Administration
(PHMSA, we)) published an Advance
Notice of Proposed Rulemaking
(ANPRM) under Docket HM-232A (67
FR 46622) entitled “Security
Requirements for Motor Carriers
Transporting Hazardous Materials.” In
the ANPRM, FMCSA and RSPA
examined the need for enhanced
security requirements for motor carrier
transportation of hazardous materials.
FMCSA and RSPA requested comments
on a variety of security measures
including: escorts, vehicle tracking and
monitoring systems, emergency warning
systems, remote shut-offs, direct short-
range communications, and notification
to State and local authorities. The
ANPRM also addressed the issue of
explosives storage in safe havens. We
received approximately 80 comments in
response to the ANPRM.

On March 19, 2003, FMCSA
published a further notice (68 FR 13250)
that RSPA had assumed the lead role for
this rulemaking proceeding. Due to the
complexity of the issues raised in
Docket HM—-232A and the number of
comments received on the ANPRM,
RSPA decided to consider the storage of
explosives in a separate rulemaking.
RSPA indicated its intentions in the
October 30, 2003 final rule published
under Docket HM—-223 (68 FR 61906)
entitled “Applicability of the Hazardous
Materials Regulations to Loading,
Unloading, and Storage.” In the final
rule, which became effective on June 1,
2005 (see 69 FR 70902; December 8,
2004), RSPA clarified the applicability
of the HMR to specific functions and
activities related to the transportation of
hazardous materials in commerce. In the
preamble to the HM-223 final rule,
RSPA identified issues related to the
storage of hazardous materials during
transportation that need to be addressed
(68 FR 61906; 61931). RSPA noted that
the current HMR requirements
applicable to the storage of explosives
during transportation need to be
reevaluated to ensure that they
adequately account for potential safety
and security risks. For example, the
agency has concerns regarding the lack
of Federal standards for safe havens and
inconsistent State requirements.

II. Comments Received for HM-232A
Rulemaking on Storage and Safe
Havens

Twenty-one commenters on the HM—
232A ANPRM provided specific
information on safe havens. In general,
commenters support the continued use
of safe havens. However, commenters
also suggest that the term ‘“‘safe haven”
lacks a cohesive definition among

Federal regulatory agencies, most
notably the U.S. DOT and the Nuclear
Regulatory Commission. The
commenters indicate that the lack of a
consistent definition for the term ““safe
haven” has led to confusion and
questions regarding the level of
protection provided at these locations.
Commenters request that standards be
developed to provide details on the
construction, maintenance, availability,
and use of safe havens. Without clearly
defined standards to follow,
commenters state that any future
reliance on safe havens may actually
make the hazardous materials stored
there more susceptible to safety and
security threats than if they were stored
at other locations.

Commenters suggest that until an
infrastructure of secure safe havens is
developed across the country (e.g., a
system that includes federally regulated
safe havens that are strategically located
on major chemical and explosive
shipping lanes at convenient 500 mile
intervals) they should be able to use
their own discretion to determine if a
safe haven is sufficiently secure. In
addition, commenters state that in many
instances a driver’s best defense against
security threats is to blend in with other
trucks on the road and at rest stops.
Therefore, some commenters stated that
a standard that allows shipments to be
parked in secure areas that provide an
adequate level of security may be more
appropriate then a standard that only
allows the use of designated safe
havens. These secure areas may consist
of well-lit private property that is
protected by a fence and equipped with
a controlled-access gate, monitored
parking in an industrial area, or a truck
stops that has been modified to meet
“safe haven” standards.

One commenter notes that safe havens
are often small and difficult to
maneuver, a safety problem that will be
compounded by any increase in the
transportation industry’s dependence on
safe havens. The majority of
commenters agree that safe havens and
secured on-site areas are effective
security measures for the temporary
storage of explosives in transportation,
provided those areas meet the National
Fire Protection Association’s document
498 Standard for Safe Havens and
Interchange Lots for Vehicles
Transporting Explosives or an
equivalent standard. Commenters
recommend that we adopt NFPA 498 in
the Hazardous Materials Regulations
(HMR; 49 CFR parts 171-180).

III. Purpose of This ANPRM

As discussed in more detail below,
the HMR require shipments stored

during transportation to conform to the
same requirements that apply when the
shipments are actually moving (e.g.,
shipping papers, emergency response
information, hazard communication,
packaging, and segregation). The HMR
also require facilities at which
explosives and other high-hazard
materials are offered or stored during
transportation to have security plans.
The security plan must be based on an
assessment of possible security risks
and must include measures to address
those risks. Otherwise, the HMR do not
include specific requirements for
facilities at which explosives or other
high-hazard materials are stored during
transportation. The HMR do not
establish specific standards for storage
facilities nor do they limit the amount
of material that may be stored in a single
location.

We are concerned that current HMR
requirements may not adequately
address the safety and security risks
associated with the storage during
transportation of explosives and other
high-hazard materials. Thus, we are
seeking comments and information on
the adequacy of existing regulatory
requirements and the need for
additional, more specific requirements.

This ANPRM is focused primarily on
explosives storage; however, we invite
commenters to address issues related to
the storage of other types of high-hazard
materials as well. We note in this regard
that, in another proceeding (Docket
HM-232E (69 FR 50988; August 16,
2004)), PHMSA and the Department of
Homeland Security are examining the
need for enhanced security
requirements for the rail transportation
of hazardous materials that pose a toxic
inhalation hazard. Security measures
being considered include improvements
to security plans, modification of
methods used to identify shipments,
enhanced requirements for temporary
storage, and implementation of tracking
and communication systems.

Provided below is a list of government
and industry standards for explosives
storage that are based on a variety of
factors, including but not limited to, the
mode of transportation, the type of
explosives, and whether the explosive is
in transportation.

e Hazardous Materials Regulations
(49 CFR parts 171-180).

e Federal Motor Carrier Safety
Regulations (49 CFR parts 350-399).

e United States Coast Guard
Requirements applicable to explosives
storage (33 CFR parts 101-126).

¢ Bureau of Alcohol, Tobacco,
Firearms, and Explosives Regulations
for explosives in commerce (27 CFR part
555).
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¢ National Fire Protection
Association’s NFPA 498, ““Standard for
Safe Havens and Interchange Lots for
Vehicles Transporting Explosives
Standard for Safe Havens and
Interchange Lots for Vehicles
Transporting Explosives”.

¢ Institute of Makers of Explosives
Safety Library Publication No. 27,
“Security in Manufacturing,
Transportation, Storage and use of
Commercial Explosives”.

¢ Surface Deployment and
Distribution Command, “SDDC Freight
Traffic Rules Publication NO. 1C
(MFTRP NO. 1C)”.

In the sections that follow we provide
brief descriptions of these standards and

their applicability to the transportation
and storage of explosives.

IV. HMR Requirements Applicable to
Explosives Storage

General. The HMR require hazardous
materials stored incidental to movement
to meet all the applicable requirements
for hazard communication (including
shipping papers and emergency
response information), packaging, and
handling that apply when shipments are
actually moving in transportation. The
HMR include specific carrier
requirements for transportation of
hazardous materials by air, highway,
rail, and vessel.

Explosives, or Class 1 materials, are
one of the most stringently regulated
hazardous materials under the HMR.
The HMR define a Class 1 material as
any substance or article that is designed
to function by explosion—that is, an
extremely rapid release of gas or heat—
or one that, by chemical reaction within
itself, functions in a similar manner
even if not designed to do so (49 CFR
173.50(a)). Class 1 materials are divided
into six divisions (49 CFR 173.50(b)). As
provided in the following table,
assignment of an explosive to a division
depends on the degree and nature of the
explosive hazard.

Division Hazard Description of hazard Examples

1.1 Mass explosion hazard ............ This explosive will affect almost the entire load instantaneously | Grenades, mines, and nitro-

glycerin.

1.2 Projection hazard without a | This explosive will project fragments outward at some distance | Rockets and warheads.
mass explosion hazard.

1.3 Fire hazard and either a minor | This explosive will cause fire and may or may not project frag- | Projectiles, signal smoke, and
projection hazard or minor ments outward at some distance. tracers for ammunition.
blast hazard or both but not
a mass explosion hazard.

14 Minor explosion hazard ............ The explosive affects of this material are largely confined to | Ammunition, airbags, and

the package and no projection of fragments of any appre- model rocket motors.
ciable size or range is expected.

1.5 Very insensitive explosive ........ This explosive has a mass explosion hazard, but is rep- | Blasting agents and ammonia-
resented by a low probability of detonation while in transpor- nitrate fuel oil mixture.
tation.

1.6 Extremely insensitive article ..... This explosive is an article that contains only extremely insen- | Insensitive article and military.
sitive detonating substances which demonstrate a negligible
probability of accidental initiation or propagation.

The HMR prohibit transportation of
an explosive unless it has been
examined, classed, and approved by
PHMSA'’s Associate Administrator for
Hazardous Materials Safety, with
separate provisions covering the
transportation of new explosives for
examination or developmental testing,
explosives approval by a foreign
government, small arms cartridges, and
fireworks manufactured in accordance
with APA Standard 87-1 (49 CFR
173.56). The approval granted by the
Associate Administrator specifies
packaging and other transportation
provisions that must be followed by the
person who offers or transports the
explosive material. In addition to
packaging requirements, the HMR
require explosives to be marked and
labeled and/or placarded to indicate the
explosive hazard. Explosives shipments
generally must be accompanied by
shipping papers and emergency
response information. In addition, Parts
174, 175, 176, and 177 of the HMR
specify modal requirements for loading
and unloading, blocking and bracing,
stowage, segregation, and compatibility.

Security plans. In accordance with
Subpart I of Part 172 of the HMR,
persons who offer for transportation and
persons who transport certain
hazardous materials for transportation
in commerce, including shipments of
explosives for which placarding is
required under the HMR, must develop
and implement security plans. A
security plan must include an
assessment of possible transportation
security risks for the covered shipments
and appropriate measures to address the
identified risks. At a minimum, a
security plan must include measures to
prevent unauthorized access to
shipments and to address personnel and
en route security. The en route security
element of the plan must include
measures to address the security risks of
the shipment while it is moving from its
origin to its destination, including
shipments stored incidental to
movement. Thus, a facility at which a
shipment subject to the security plan
requirements is stored during
transportation must itself be covered by
a security plan. The HMR requirement
for a security plan sets forth general
requirements for a security plan’s

components rather than a prescriptive
list of specific items that must be
included. The regulation establishes a
performance standard that provides
shippers and carriers with the flexibility
necessary to develop plans that address
their individual circumstances and
operational environment.

V. FMCSA Requirements Applicable to
Explosives Storage

Motor carriers that transport
hazardous materials in commerce must
comply with both the HMR and the
Federal Motor Carrier Safety
Regulations (FMCSRs; 49 CFR parts
390-397), administered by the FMCSA.
The FMCSRs address driver
qualifications; vehicle parts and
accessories; driving requirements and
hours of service; vehicle inspection,
repair and maintenance; and driving
and parking rules for the transportation
of hazardous materials. The FMCSRs
include requirements for storage of
explosives incidental to movement. In
accordance with the FMCSRs, a motor
vehicle that contains Division 1.1, 1.2,
or 1.3 explosives must be attended at all
times, including during incidental
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storage, unless the motor vehicle is
located on the motor carrier’s property,
the shipper or consignee’s property, or
at a “‘safe haven” (49 CFR 397.5).

Under the FMCSRs, a “‘safe haven” is
defined as an area specifically approved
in writing by Federal, State, or local
government authorities for the parking
of unattended vehicles containing
Division 1.1, 1.2, and 1.3 explosive
materials (49 CFR 397.5(d)(3)). The
decision as to what constitutes a safe
haven is generally made by the local
competent authority having jurisdiction
over the area. The FMCSRs do not
include requirements for safety or
security measures for safe havens.

In addition, a motor vehicle
containing a Division 1.1, 1.2, or 1.3
explosive may not be parked on or
within 5 feet of the traveled portion of
a public highway or street; on private
property without the consent of the
person in charge of the property; or
within 300 feet of a bridge, tunnel,
dwelling, or place where people work or
congregate unless for brief periods when
parking in such locations is unavoidable
(49 CFR 397.7(a)).

VI. USCG Requirements Applicable to
Explosives Storage

The United States Coast Guard
(USCG) issues regulations for the safe
and secure handling and storage of
explosives and other dangerous cargos
that are within or contiguous to
waterfront facilities. The USCG’s
primary statutory authority is set forth
in Title 46, U.S. Code, the Ports and
Waterways Safety Act, 33 U.S.C. 1221,
et seq., and the Espionage Act of 1917,
as amended by the Magnuson Act of
1950, 16 U.S.C. 1858, and most recently
by the Maritime Transportation and
Security Act of 2002, 46 U.S.C. 70108,
in addition to Executive Orders and
Coast Guard regulations implementing
the statutory authorities.

USCG Safety Regulations. The USCG
regulations at 33 CFR part 126 establish
requirements for designated waterfront
facilities. Section 126.15 requires
designated waterfront facilities that
handle, store, stow, load, discharge, or
transport dangerous cargo to meet
specific conditions. The term
“dangerous cargo” is defined in § 126.3;
it includes all of the hazardous
materials subject to the HMR except for
those subject to regulation only when
transported by air. The conditions for
designated waterfront facilities include:

1. Fire extinguishing equipment, such
as automatic sprinklers, hydrants, hose
connections, and firefighting water
supplies must be available and
maintained in adequate quantities and
locations. Fire extinguishing equipment

must meet State and local laws. In the
absence of applicable State and local
laws, fire extinguishing equipment must
meet NFPA 10, 13, 14, and 307. 33 CFR
126.15(a)(1).

2. Hydrants, standpipes, hose stations,
fire extinguishers, and fire alarm boxes
must be conspicuously marked and
readily accessible according to NFPA
10, 13, 14, and 307. 33 CFR 126.15(a)(2).

3. Warning signs must be constructed
and installed according to NFPA 307,
chapter 7-8.7. 33 CFR 126.15(a)(3).

4. If the facility transfers dangerous
cargo between sunset and sunrise, it
must have outdoor lighting that
adequately illuminates the transfer work
area. The lighting must be installed and
maintained according to NFPA 70 and
must be located or shielded so that it
cannot be mistaken for an aid to
navigation and does not interfere with
navigation on waterways. 33 CFR
126.15(a)(4).

5. If the facility conducts cargo
operations involving foreign-flag
vessels, the facility must have an
international shore connection meeting
ASTM F-1121. 33 CFR 126.15(a)(5).

6. Whenever dangerous cargo is
transferred or stored on the facility,
access to the facility must be limited to
authorized personnel including: persons
working on the facility or vessel;
authorized delivery and service
personnel; Coast Guard and other
Federal, State, and local officials; local
emergency personnel; and other persons
authorized by the owner or operator of
the facility. 33 CFR 126.15(a)(6).

7. Guards must be stationed, or
equivalent controls acceptable to the
COTP must be used, to deter and detect
unlawful entrance; to detect and report
fire hazards, fires, and releases of
dangerous cargoes and hazardous
materials; to check the readiness of
protective equipment; and to report
other emergency situations at the
facility. 33 CFR 126.15(a)(7).

8. Coast Guard personnel must be
allowed to enter the facility to conduct
inspections or board vessels moored at
the facility. 33 CFR 126.15(a)(8).

9. When dangerous cargo is being
transferred or stored on the facility,
material handling equipment, trucks,
and other motor vehicles operated by
internal combustion engines must meet
the requirements of NFPA 307, chapter
9. 33 CFR 126.15(a)(9).

10. Smoking is allowed on the facility
where permitted under State or local
law. Signs must be posted marking
authorized smoking areas. ‘“No
Smoking” signs must be conspicuously
posted elsewhere on the facility. 33 CFR
126.15(a)(10).

11. All rubbish, debris, and waste
materials must be placed in adequate
receptacles. 33 CFR 126.15(a)(11).

12. The COTP may determine that any
equipment, material, or standard is not
reasonably adequate under the
circumstances. If so, the COTP informs
the owner or operator in writing and
provides an opportunity for the owner
or operator to have the deficiency
corrected. 33 CFR 126.15(a)(12).

13. When dangerous cargo is not in
transport units, all cargo, freight,
merchandise, and other items or
material on the facility must be arranged
to provide access for firefighting and
clearance for fire prevention according
to NFPA 307, chapter 8-5. 33 CFR
126.15(b)(1).

14. When dangerous cargo is not in
transport units, the facility must have
and maintain, in adequate quantities
and locations, portable fire
extinguishers that meet the
requirements of NFPA 10. These
extinguishers must be inspected and
maintained in accordance with NFPA
10. 33 CFR 126.15(b)(2).

15. When dangerous cargo is not in
transport units, all new electrical
equipment and wiring installed on the
facility must be of the same type and
installed as specified under NFPA 70.
All defective or dangerous electrical
equipment and wiring must be promptly
repaired, replaced, or permanently
disconnected. 33 CFR 126.15(b)(3).

16. When dangerous cargo is not in
transport units, all open fires and open-
flame lamps are prohibited on the
facility. Heating equipment must meet
NFPA 307, chapter 9-4. 33 CFR
126.15(b)(4).

17. When dangerous cargo is not in
transport units, hazardous material(s)
used in the operation or maintenance of
the facility may be stored only in
amounts necessary for normal operating
conditions. These materials must be
stored in compartments that are remote
from combustible material; constructed
to provide safe storage; and kept clean
and free of scrap materials, empty
containers, soiled wiping rags, waste,
and other debris. Flammable liquids
must be stored according to NFPA 30,
chapter 4. 33 CFR 126.15(b)(5).

18. When dangerous cargo is in
transport units, terminal yards must
conform to the standards in NFPA 307,
chapter 5. 33 CFR 126.15(c)(1).

19. When dangerous cargo is in
transport units, containers packed with
dangerous cargo that are vertically
stacked must be stacked no more than
four high. 33 CFR 126.15(c)(2).

A general permit for handling, storing,
stowing, loading, discharging or
transporting dangerous cargo (other than
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designated dangerous cargo) is granted
by regulation to those waterfront
facilities that comply with these
conditions (33 CFR 126.27). The Captain
of the Port is authorized to terminate or
suspend the general permit for a facility
whenever he deems that the security or
safety of the port or vessels or facility
requires it (33 CFR 126.31). Division 1.1
and 1.2 explosive materials, further
identified as “designated dangerous
cargos,” may only be handled, loaded,
discharged, or transported at waterfront
facilities authorized by a permit issued
by the Captain of the Port (33 CFR
126.17). These Division 1.1 and 1.2
explosive materials and certain other
high-hazard materials may only be
handled at a “facility of a particular
hazard,” which must meet additional
conditions for warning alarms (33 CFR
126.16(b)).

Anchorage Regulations. Another area
of Coast Guard regulations that is
related to the topic of storage of Class 1
explosive materials in transportation is
the Anchorage Regulations set forth in
33 CFR part 110. In particular, Subpart
B of Part 110 prescribes permitted
explosives anchorage grounds for
certain ports and places in the United
States as well as conditions that may
pertain to explosives laden vessels using
those anchorage areas.

USCG Security Requirements. On
October 22, 2003 the United States
Coast Guard published six final
maritime security rules (68 FR 60448)
applicable to certain vessels and
facilities. The rules establish regulations
for domestic maritime security that are
based on the international maritime
security standards in the International
Convention for Safety of Life at Sea,
1974, (SOLAS) and the new
International Ship and Port Facility
Security Code (ISPS Code). An
important objective of the ISPS Code is
to ensure that countries adopt
compatible requirements so that a
vessel’s compliance with one country’s
standards does not prevent it from
meeting the standards of another
country.

The Coast Guard’s final rules require
owners and operators of certain classes
of vessels and facilities to perform
security assessments, develop security
plans, and implement security measures
and procedures to address the risk or
mitigate the potential results of an act
that results in a significant loss of life,
environmental damage, transportation
system disruption, or economic
disruption in a particular area (33 CFR
parts 104 and 105, respectively). These
requirements apply to about 10,000
vessels and about 5,000 facilities,
including facilities that handle

hazardous material. Foreign and
domestic commercial and cargo vessels
as well as barges transporting
petroleum, other hazardous liquids, and
certain other dangerous cargoes in bulk
are covered by these rules. Vessel
security plans must include measures
for access control, restricted areas,
handling cargo, delivery of vessel stores
and bunkering, and monitoring.
Security measures for each activity must
be scaled to provide for increased levels
of security at increased threat levels.

For purposes of the USCG regulations,
a “facility” is any structure or facility of
any kind located in, on, under, or
adjacent to any waters of the United
States and used by a public or private
entity, including any contiguous or
adjoining property under common
ownership or operation (33 CFR
101.105). Facility security plans must
include measures for access control,
restricted areas, handling cargo, delivery
of vessel stores and bunkering, and
monitoring (33 CFR 105.405). Security
measures for each activity must be
scaled to provide for increased levels of
security at increased threat levels (33
CFR 105.230). Some additional security
measures are prescribed for facilities
that handle “certain dangerous cargoes”
including Division 1.1, 1.2, and 1.5D
explosives (33 CFR 105.295).

In addition, the October 22, 2003 final
rules: (1) Establish USCG Captains of
the Ports as Federal Maritime Security
Coordinators (33 CFR 103.200); (2)
require the establishment of Area
Maritime Security Committees (33 CFR
103.300); and (3) mandate the
development and implementation of
Area Maritime Security Plans to address
security of the infrastructure and
operations of a port (33 CFR 103.500).
The Area Maritime Security Plan is
primarily a communication and
coordination document. Core elements
of the Area Maritime Security Plan
include, but are not limited to: (1)
Details of operational and physical
measures that must be in place at all
threat levels (33 CFR 103.505(a)); (2)
expected timeframes for responding to
security threats and changes to threat
levels (33 CFR 103.505(g)); (3)
communications procedures (33 CFR
103.505(q)); (4) measures to enhance the
security of vessels, facilities, and
operations that are not covered by other
security plan regulations or
requirements (33 CFR 103.505(n)); (5)
measures to protect the plan and related
information (33 CFR 103.505(m)); (6)
periodic review, audit, and updating
procedures (33 CFR 103.505(j)); and (7)
procedures for reporting security
incidents (33 CFR 103.505(k)).

VII. ATF Regulations

Congress enacted Title XI of the
Organized Crime Control Act of 1970 to
protect interstate and foreign commerce
against interference and interruption by
reducing the hazard to persons and
property arising from misuse and unsafe
or insecure storage of explosive
materials. Chapter 40 of the 1970 Act is
entitled Importation, Manufacture,
Distribution and Storage of Explosive
Materials. The Bureau of Alcohol,
Tobacco, Firearms, and Explosives
(ATF) U.S. Department of Justice has
been delegated the authority to enforce
Chapter 40. ATF has promulgated
regulations contained in 27 CFR part
555 to implement its provisions.

ATF regulations contain detailed
provisions governing the storage of
explosive materials. These storage
regulations address numerous issues
including: (1) A requirement to inspect
storage facilities at least every seven
days (27 CFR 555.204); (2) where
magazines may be located (27 CFR
555.206); (3) construction requirements
of magazines, including locking
mechanisms (27 CFR 555.207—-211); (4)
quantity restrictions and restrictions on
the items that may be stored together (27
CFR 555.213); and (5) distance
restrictions (27 CFR 555.218-224). In
addition, all theft or loss of explosive
materials by licensees, permittees,
carriers of explosives materials, and
other persons must be reported to ATF
within 24 hours of discovery (27 CFR
555.30).

Below we provide information on the
explosives storage regulations found in
27 CFR part 555, subpart K. For a
thorough understanding of the
regulatory requirements, we recommend
you review the complete ATF
regulations.

1. Explosive materials fall into one of
three classes—high explosives (i.e.,
Dynamite, Flash Powder, Bulk Salutes),
low explosives (i.e., Black Powder,
safety fuses, igniters, igniter cords, fuse
lighters, and display fireworks), or
blasting agents (i.e., Ammonium nitrate
fuel oil and certain water gels). 27 CFR
555.202.

2. There are 5 types of explosives
magazines. Type 1 magazines are
permanent magazines for the storage of
high explosives and all other classes of
explosive materials. Type 2 magazines
are mobile and portable indoor and
outdoor magazines for the storage of
high explosives and all other classes of
explosive materials. Type 3 magazines
are portable outdoor magazines for the
temporary storage of high explosives
while attended (for example, a
“daybox”) and all other classes of
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explosives materials. Type 4 magazines
are magazines for the storage of low
explosives. Blasting agents and
detonators that will not mass detonate
may be stored in type 4 magazines. Type
5 magazines are for the storage of
blasting agents. Type 4 and 5 magazines
can be in the form of a trailer or semi-
trailer; however, they must be
immobilized by removing the wheels or
installing a kingpin locking device or
other ATF approved method if they are
left unattended. 27 CFR 555.203, 207—
211.

3. The regulations specify magazine
construction requirements including,
but not limited to, walls, floors,
foundations, roofs, bullet-resistant
ceilings, doors, locks, and ventilation
systems. 27 CFR 555.207—-211.

4. Any person who stores explosive
materials must notify the authority
having jurisdiction for fire and safety in
the locality where the explosive
materials are being stored of the type,
magazine capacity, and location of each
site where such explosives are being
stored. 27 CFR 555.201(f).

5. Smoking, matches, open flames,
and spark producing devices are not
permitted in any magazine, within 50
feet of any outdoor magazine, or within
any room containing an indoor
magazine. 27 CFR 555.212.

6. Magazines must be clean, dry, and
free of grit, paper, empty packaging and
containers, and rubbish. Cleaning
utensils, which may be left in the
magazines, cannot have spark-
producing metal parts. The surrounding
area must be kept clear of rubbish,
brush, dry grass, or trees for 25 feet in
all directions. 27 CFR 555.215.

7. Lighting in any explosives storage
magazine must comply with the
National Electrical Code (NFPA 70-81).
Battery-activated safety lights may be
used in explosive storage magazines. 27
CFR 555.217.

8. Explosive materials must be stored
in accordance with the table of
distances contained in the ATF
regulations. 27 CFR 555.218-224.

VIII. NFPA 498, Standard for Safe
Havens and Interchange Lots for
Vehicles Transporting Explosives

The National Fire Protection
Association (NFPA) has published
standards for safe havens under NFPA
498, Standard for Safe Havens and
Interchange Lots for Vehicles
Transporting Explosives. NFPA 498 was
specifically designed to handle cargoes
of explosive materials in a
transportation setting. The standard is
widely used and accepted by the
explosives transportation industry and
by Federal, State, and local

governments. It addresses fire, theft, and
explosion hazards of explosive materials
in parked vehicles at safe havens and
interchange lots. Detailed information
on the provisions contained in NFPA
498 is provided below:

1. The term “explosives interchange
lot” is defined as a specially designed
safe area of a motor vehicle terminal
where less-than-truckload lots of
explosives can be held for transfer from
one vehicle to another for continuance
in transportation. The term “explosives
motor vehicle facility” is defined as a
designated area where motor vehicles
transporting explosives can be parked,
pending further movement in
transportation. Such a facility can be a
safe haven or interchange lot and can
include maintenance shops, driver rest
services, or any combination of these
conveniences. The term “‘safe haven” is
defined as a secured area specifically
designated and approved in writing by
local, State, or Federal governmental
authorities for the parking of vehicles
containing Division 1.1, Division 1.2, or
Division 1.3 materials. NFPA 498
section 1-3.

2. A safe haven must be located in a
secured area that is no closer than 300
ft (91.5m) to a bridge, tunnel, dwelling,
building, or place where people work,
congregate, or assemble. The perimeter
of the safe haven must be cleared of
weeds, underbrush, vegetation, or other
combustible materials for a distance of
25 ft (7.6 m). The safe haven must be
protected from trespassers by warning
signs, gates, and patrols. NFPA 498
sections 2-1.1, 2-1.2, 2-1.3, and 2-1.4.

3. When vehicles carrying Division
1.1, Division 1.2, or Division 1.3
materials are parked in a safe haven, the
entrance to the safe haven must be
marked with this warning sign:

DANGER NO SMOKING
NEVER FIGHT EXPLOSIVE FIRES

VEHICLES ON THIS SITE CONTAIN
EXPLOSIVES

CALL

The sign must be weatherproof with
reflective printing, and the letters must
be at least 2 in. high. NFPA 498 section
2-1.4.

4. The shipping paper for all 1.1, 1.2,
and 1.3 materials and corresponding
emergency response information must
be presented to the guard patrolling the
safe haven. NFPA 498 section 2—1.5.1.

5. Vehicles will be inspected before
they enter the safe haven. Any safety
(e.g., hot tires, hot wheel bearings, hot
brakes, any accumulation of oil or
grease, any defects in the electrical
system, or any apparent physical
damage to the vehicle that could cause

or contribute to a fire) or security threats
that are identified by the inspector must
be corrected before the vehicle is
permitted to enter the safe haven. NFPA
498 section 2-2.1.

6. Trailers are to be positioned in the
safe haven with spacing of not less than
5 ft (1.5 m) maintained in all directions
between parked trailers. Additionally,
trailers may not be parked in a manner
that would require their movement to
move another vehicle. Immediately
upon correctly positioning a loaded
trailer the tractor must be disconnected
and removed from the safe haven. NFPA
498 sections 2—2.2 and 2-2.3.

7. The explosives transport vehicles,
including trailers, in the interchange lot
must be maintained in the same
condition as is required for highway
transportation, including placarding.
NFPA 498 section 2—-2.4.

8. Where a self-propelled vehicle
loaded with explosives is parked in a
safe haven it must be parked at least 25
ft (7.6 m) from any other vehicles
containing explosives, and must be in
operable condition, properly placarded,
and in a position and condition where
it can be moved easily in case of
necessity or emergency. NFPA 498
section 2—2.5.

9. No explosives may be transferred
from one vehicle to another in a safe
haven except in case of necessity or
emergency. NFPA 498 section 2-2.6.

10. No vehicle transporting other
hazardous materials may be parked in a
safe haven unless the materials being
transported are compatible with
explosives. NFPA 498 section 2-2.7.

11. Except for minor repairs, no repair
work involving cutting or welding,
operation of the vehicle engine, or the
electrical wiring may be performed on
any vehicle parked in a safe haven that
is carrying explosives. NFPA 498
section 2-3.1.

12. Except for firearms carried by law
enforcement and security personnel
where specifically authorized by the
authority having jurisdiction, smoking,
matches, open flames, spark-producing
devices, an